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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]

Sent: 9/19/2018 7:38:53 PM

To: Grisier, Mary [Grisier.Mary@epa.gov]

CC: Garnett, Desean [Garnett.Desean@epa.gov]; TenBrook, Patti [TenBrook.Patti@epa.gov]; Covington, Jeryl

[Covington.Jeryl@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines,
Dale [rhines.dale@epa.gov]
Subject: RE: clean version and marked up copy

Thank you for following up Mary. We have the call with HDOA scheduled for Monday afternoon. Desean will be on the
call in an effort for us to keep our EPA group numbers low. Can you share your specific concerns with us prior to the
call? Also, please let us know what you hear from your OPP contact.

Thanks again.

From: Grisier, Mary

Sent; Tuesday, September 18, 2018 12:31 PM

To: Robinson, Brittany <Robinson.Brittany@epa.gov>

Cc: Garnett, Desean <Garnett.Desean@epa.gov>; TenBrook, Patti <TenBrook.Patti@epa.gov>; Covington, Jeryl
<Covington.Jeryl@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Dorka, Lilian <Dorka.Lilian@epa.gov>; Rhines, Dale
<rhines.dale@epa.gov>

Subject: RE: clean version and marked up copy

Thank you Brittany. Friday works for me.

Patti and I have reviewed it and think that it looks pretty good, in general. We do have questions where the
document references the court-ordered chlorpyrifos cancellations/tolerance revocations as a done deal,
basically. We aren’t as optimistic as Delanie 1s about that happening within 60 days. Patti recommends that we
consult with an OPP attorney to learn where the court order stands.

Thanks,

Life Scientist

US EPA Region 9, Pesticides Office
75 Hawthome Street

Land Division (LND 2-2)

San Francisco, CA 94105

phone (415)947-4213

From: Robinson, Brittany
Sent: Tuesday, September 18, 2018 5:57 AN
To; Dorka, Lilian <Diorka Lillan®@epa pove; Rhines, Dale <thines dale @eng zove; Covington, Jeryl

Desean <Garneit Deseandiiena zov>; TenBrook, Patti <lenBrook Patti@ena gov>
Subject: FW: clean version and marked up copy
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Please see the attached red-line from HDOA. | will send out an invite to speak about this most likely for Friday to give us
anopportunity to review and identify any guestions,

From: Prescott-Tate, Delanie D [mailto delande o prsacest e iihiawail sov]
Sent: Saturday, September 15, 2018 12:22 AM
To: Robinson, Brittany <Hobinson Brittany@epa aov>

Subject: clean version and marked up copy

| apologize if these documents are all messed up — it's late — and | was rushing to finish. That being said,
attached is a draft with comments - black font is text from the original you sent — green font in black brackets
and strike thru is deleted material - red font and underline is added materials. At least | hope | got all the
colors correct. The other document is the draft with all the changes incorporated.  Pass along to whoever
needs to know.

Talk to you next week. Have a good week-end, or | hope you had a good week-end, whatever the case may
be ;)

Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Criminal Justice Division

Tobacco Enforcement Unit

425 Queen Street

Honolulu, Hawaii 96813

PH: (808)586-1203

FAX: (808) 586-0932

Confidentiality Wokice: This e-mail message, .including. any attachments, is for
the sole use of the intended recipient (s} and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by
unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destray 411 copies of the original
message:
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]

Sent: 8/1/2019 3:32:30 AM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Automatic reply: Draft informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

| am currently out of the office. For assistance please contact Dale Rhines, Deputy Director for the External Civil Rights Compliance Office at
rhines.dale@epa.gov. For information related to EPA's limited English proficiency (LEP) program, please contact Waleska Nieves-Munoz at
nieves-munoz.waleska@epa.gov.

Thank you,
Brittany Robinson
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Message

From: Goff, Andrew D [andrew.d.goff@hawaii.gov]

Sent: 7/29/2019 7:08:13 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

cC: Covington, Jeryl [Covington.Jeryl@epa.gov]; Wilson, Adam [wilson.adam@®@epa.gov]; Rhines, Dale

[rhines.dale@epa.gov]; Robinson, Brittany [Robinson.Brittany@epa.gov]; Garnett, Desean
[Garnett.Desean@epa.gov]
Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45SRNO-16-R9
Attachments: DRAFT Informal Resolution Agreement 45RNC-16-R9 (HI ADC) 7-26-19.docx

Lilian,

| wanted to update you that the draft resolution agreement is on the agenda for the ADC board meeting on July 31,
2019. | have attached an updated draft that includes a few proposed edits based on feedback from the last board
meeting. If the edits are acceptable, | will present the proposed draft to the board. If you have any questions or would
like to discuss the edits, | can be available early next week by phone.

Thank you,

Andrew

From: Dorka, Lilian <Dorka.Lilian@epa.gov>

Sent: Wednesday, July 24, 2019 12:04 PM

To: Goff, Andrew D <andrew.d.goff@hawaii.gov>

Cc: Covington, Jeryl <Covington.Jeryl@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Rhines, Dale
<rhines.dale@epa.gov>; Robinson, Brittany <Robinson.Brittany@epa.gov>; Garnett, Desean <Garnett.Desean@epa.gov>
Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Importance: High

Hello Andrew, can you please let me know if the Informal Resolution Agreement is now o the Board’s
agenda for their next meeting? Can you please share any details on that? Thanks!

Lilian Sotoclongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Thursday, July 18, 2019 8:57 PM

To: Goff, Andrew D <andrew.d.soff@hawaiigov>

Cc: Covington, leryl <Covingtoneryl@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Rhines, Dale

<rhines.dale@ena, sov>; Robinson, Brittany <Robinson. Brittany@epa.gov>; Garnett, Desean <Garneti.Desean@epa.gov>
Subject: Re: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Thanks Andrew. Hope you're feeling better. | look forward to hearing from you next week. Lilian
Sent from my iPhone

Lilian Sotolongo Dorka, Director
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External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On Jul 18, 2019, at 5:57 PM, Goff, Andrew D <gndrew. o eoff@hawailgoy> wrote:

Apologies Lilian, | was involved in an accident that required medical attention and have been out of the
office for a week. | have not heard of a board meeting being scheduled yet. They are normally at the
end of the month, so | expect the notices will go out next week. | will follow up with my client and let
you know when | have an answer.

Thank you,

Andrew

From: Dorka, Lilian <Dorka Lillanf@epa zov>

Sent: Wednesday, July 17, 2019 4:23 AM

To: Goff, Andrew D <andrew.d.soff@hawaiigov>

Cc: Covington, leryl <Covingtornervi@epa.gov>; Rhines, Dale <rhines dale@epa.goy>; Wilson, Adam
<wilson.adam@epa.gov>; Garnett, Desean <Garnett Desean®@ena.gov>; Rhodes, Julia

<Bhedes Julla@ena.gov>; Robinson, Brittany <REabinson. Brittany@epa.gov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Importance: High

Hello Andrew, | am concerned about the lag in movement on this case. | have not
heard back from you and it has been three weeks. Has a meeting with the Board been
set?

Thanks for your help, Lilian

Lilian Sotclongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Tuesday, July 2, 2019 6:50 AM

To: Goff, Andrew D <gndrew. d soff@hawailigow>

Cc: Covington, Jeryl <Covingtor Jeryi@epa.gzov>; Rhines, Dale <rhines. dale@epa.gov>; Wilson, Adam
<wilson.adam@epa.goy>; Garnett, Desean <Garneti Deseani@epa.goyv>; Rhodes, Julia

<Bhodes Julis@epa.gov>

Subject: Re: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Thanks. Please let me know ASAP when the meeting is scheduled as | will need to share that early next
week. Lilian
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Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

OnJul 1, 2019, at 11:18 PM, Goff, Andrew D <gndrew.d.eoff@hawaibgoy> wrote:

Lilian,

Sorry | was unable to update you before | went out of town. | presented and explained
the draft at the June 12 board meeting. The board barely had guorum at that time, so a
final decision was deferred until the full board could be present. There may be some
questions regarding how the ADC agreement would interplay with the DOA agreement,
but | think the board will be agreeable to accepting the terms. | will finalize the draft
and put it on the next agenda for decision making. I'll let you know when the meeting is
set.

Thank you,

Andrew

From: Dorka, Lilian <Qorks. Lilan@epa.gov>

Sent: Wednesday, June 26, 2019 4:39 AM

To: Goff, Andrew D <andrew.d gotf@hawaill.gov>

Cc: Covington, Jeryl <Covington Jeryl@epa.gov>; Rhines, Dale <rhings.dale@spa go>;
Wilson, Adam <wilson.adam@sepa.gov>; Garnett, Desean <Garnett Dessan@sepa.gov>;
Rhodes, Julia <Rhodes Julia@epa.gov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9
Importance: High

Hello Andrew, | am following up with you as you said you would present
the draft agreement to your board on June 12™ and that you would follow
up with me to let me know the outcome. Today marks two weeks from
that date. Could you please provide an update on the status of the
Informal Resolution Agreement as soon as possible? Thanks for your
help. Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian
Sent: Friday, May 31, 2019 5:20 PM
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To: Goff, Andrew D <andrew.d.soff@hawaiigov>

Cc: Covington, leryl <Covingtorn eryi@epa.gov>; Rhines, Dale <rhines. dale@epa.gov>;
Wilson, Adam <wilson. adam@eps.gov>; Garnett, Desean <Garnett.Desean®@eps.gov>;
Rhodes, Julia <Rhodes lulia@epagov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Hi Andrew,

Just wanted to let you know that Resolution Letter and Agreement
(attached) for HDOA was issued yesterday so that case has now been
resolved. Thought you might want to have this in anticipation of your
meeting with the ADC Board. Thanks!

Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Wednesday, May 29, 2019 9:57 PM

To: Goff, Andrew D <andrew.d.goff@hawail sou>

Cc: Covington, Jeryl <Covington. Jeryl@epa.gov>; Rhines, Dale <rhines.dale@epa.gov>;
Wilson, Adam <wilson.adamBena. goy>; Garnett, Desean <Garnstt Desean@ena.gov>;
Rhodes, Julia <Rhodes lulla@epagov>

Subject: Re: Draft informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Thanks for the update Andrew.

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On May 29, 2019, at 8:32 PM, Goff, Andrew D <andrew . d.goff@hawail gov> wrote:

Lilian,
The judge took the case under advisement, no word on when he will

issue an opinion. | have the EPA MOU on the agenda for the June 12t
ADC Board meeting. | will let you know outcomes as they come.

ED_003057A_00005277-00004





From: Dorka, Lilian <Qorks. Lilan@epa.gov>

Sent: Thursday, May 23, 2019 3:56 PM

To: Goff, Andrew D <andrew. d gotf@hawaill gov>

Cc: Covington, Jeryl <Covington eryl@epa gov>; Rhines, Dale
<rhines. dale@epa.gov>; Wilson, Adam <wilson.adam@ena. gov>;
Garnett, Desean <Garnegtt. Deseaniena.goy>; Rhodes, Julia
<Bhodes Julla@epa g

Subject: Re: Draft Informal Resolution Agreement for EPA Complaint
No. 45RNO-16-R9

Thanks for the update Andrew. Can you please update me again next
week re Board hearing, that to confirm you will be able bring the
agreement before them and a firm date? Thanks so much!

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On May 23, 2019, at 6:50 PM, Goff, Andrew D
<andrew.d.soff@hawallgov> wrote:

Lilian,

We are in the process of setting a date for my client’s
board meeting in mid-June. | plan on presenting the
agreement to the board for feedback. | will also be
speaking with DOA regarding the possibility of an
agreement to use their coordinator when the time
comes.

We had the hearing on Earthjustice’s other lawsuit
yesterday. The judge took it under advisement, so | will
let you know when a decision comes out.

Thank you,

Andrew

From: Dorka, Lilian <Ciorka Lilan@epagov>

Sent: Wednesday, May 15, 2019 11:46 AM

To: Goff, Andrew D <andrew.d.goff@hawail gou>

Cc: Covington, Jeryl <Covington Jeryli@epa gov>; Rhines,
Dale <rhines. dale@ena. gov>; Wilson, Adam
<wilson.adam@epa.gov>; Garnett, Desean

<Garnett. Dessan@epa.gov>; Rhodes, Julia
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<Bhodes.julla@ena.sov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Importance: High

Hi Andrew,

Checking back as | have not heard from you re
the draft | sent you on May 9. Do you have
any thoughts on this? Have you been able to
speak to your client about it? Thanks!

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Thursday, May 9, 2019 6:08 PM

To: 'Goff, Andrew D' <andrew. d.gofi@ hawaii govs

Cc: Covington, Jeryl <Covington Jeryi@epa.zov>; Rhines,
Dale <rhinss. dale@ena sov>; Wilson, Adam
<wilson.adam®@epa.gov>; Garnett, Desean

<Garnett Dessan@lepa.gov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Importance: High

Hi Andrew, please take a look at the attached
which has a revised FN 3 per our conversation
this afternoon. Please send us back your
revisions so that we can put the document in
final draft and you can present it to your Board
ASAP. (You stated you would request a
meeting with the Board in early June, 2019 to
present the draft agreement.) Thanks and
please let me know if you have any

questions. Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Thursday, May 9, 2019 12:30 PM

To: 'Goff, Andrew D' <andrew d.gofi@hawaiigov>

Cc: Covington, leryl <Covingtorn Jervi@epas. gov>; Rhines,
Dale <rhines. dale @epa gov>; Wilson, Adam
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<wilson.adam@epa.gov>; Garnett, Desean

<Garpett Desean@ena.gov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Hi Andrew — in anticipation of our meeting later
today, wanted to share the attached as an
option for resolution. Look forward to
discussing this later.

Thanks! Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Goff, Andrew D <andrew.d.zoff@hawallzov>
Sent: Thursday, May 2, 2019 9:40 PM

To: Dorka, Lilian <Qorka Llian®epna.gov>

Cc: Covington, Jeryl <Covington Jeryi@epa.zov>; Rhines,
Dale <rhinss. dale@ena sov>; Wilson, Adam
<wilson.adam®@epa.gov>; Garnett, Desean

<Garnett Dessan@lepa.gov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Wednesday or Thursday would work for me. Thank
you.

The hearing on our motions was pushed out to May
22, Hopefully we will know a decision then or shortly
after,

From: Dorka, Lilian [inzilie:Dorka. Lillan@ena.gov]

Sent: Thursday, May 02, 2019 3:10 PM

To: Goff, Andrew D <andrew. d.soff@hawaiigov>

Cc: Covington, leryl <Covington lervi@epa.gov>; Rhines,
Dale <rhines. dale @epa gov>; Wilson, Adam
<wilzon.adam@epa.gov>; Garnett, Desean

<Garnett. Desean@epa.gov>

Subject: Re: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Thanks Andrew. | will be on work-related travel early
next week and back in the office on Wednesday. | will
ask Jeryl to see if she can set up a call fo next
Wednesday or Thursday (late afternoon for us).

Also, forgot to ask before, any decision yet on the
litigation?
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Thanks! Lilian
Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On May 2, 2019, at 8:51 PM, Goff, Andrew D
<andrew.d.goff@hawall.gov> wrote:

Thanks Lillian, we are still reviewing the
situation. At this time, it looks like ADC
will definitely have more than 15
employees, although the timing of
when they will be hired is still being
worked out, We are talking with DOA
on the hiring process and ADC's options
should they nesd to adopt their own
discrimination complaint procedures. |
will not know more than that until the
hiring process is worked out, but would
be open to a phone conference if you'd
like to discuss available options from
your end. | can be available next week
from Tuesday on.

Thanks,

Andrew

From: Dorka, Lilian

[mailto:Dorka Lillan@epa.zov]

Sent: Thursday, May 02, 2019 10:46 AM
To: Goff, Andrew D
<andrew.d.goff@hawallgow>

Subject: RE: Draft Informal Resolution
Agreement for EPA Complaint No.
45RNO-16-R9

Hi Andrew,

I'm following up on our call on
April 16t At that time you
informed me that there was
pending HI legislative action that
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could affect your organization, its
budget and its human resources
and, thus, the Draft Informal
Resolution Agreement. In light of
this, you asked that we postpone
going forward with the draft
Agreement (your presenting it to
the Board, etc.) until May. We
agreed to touch base by April 30t
so that you could update me on
your situation. I’'m hoping you
can provide an update today or
tomorrow? Thanks!

Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Goff, Andrew D
<andrew.d.poif@hawallsowy

Sent: Thursday, April 11, 2019 4:55 PM
To: Dorka, Lilian

<Dorka Lilan@eng govs

Cc: Rhines, Dale

<rhines.dalei@epa, gov>; Temple, Kurt
<Temple. Kurt@epa.gov>; Covington,
Jeryl <Covington Jervii@epa.gov>;
Wilson, Adam
<wilzon.adam@ena.gov>; Garnett,
Desean <Garnsti Desean@epa.gov>;
Grisier, Mary <Grisier. Marvf@epa. gov>;
TenBrook, Patti
<tenBrook.Pattifhena.gov>

Subject: RE: Draft informal Resolution
Agreement for EPA Complaint No.
45RNO-16-R9

Lilian,

Based on our conversation the other
day, these edits are acceptable. | have
not been able to substantively speak to
my cliegnt on the issues, but anticipate
doing so before the end of the

week. The next board meeting is set for
April 24, 2019, Given the board
members’ schedules and notice
requirements, it is unlikely that can he
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moved forward. Please let me know if
you have any other questions.

Thank you,

Andrew

From: Dorka, Lilian

[mailto:Dorka Lillan@ena.zov]

Sent: Tuesday, April 09, 2019 12:26 PM
To: Goff, Andrew D

<agndrew.d goff@hawaii gov>

Cc: Rhines, Dale
<rhines.dale@epa.gov>; Temple, Kurt
<Temple. Kurt@epa.gov>; Covington,
Jeryl <Covinglonervi®@ena. gov>;
Wilson, Adam
<wilson.adam@epa.gov>; Garnett,
Desean <Garnett Desean®ena gov>;
MARY GRISIER

<Grisier Marv@epa.gov>; TenBrook,
Patti <TenBrock Patti®ena.gov>
Subject: RE: Draft Informal Resolution
Agreement for EPA Complaint No.
45RNO-16-R9

Importance: High

Hi Andrew,

Thanks for the call

today! Attached, please find a
redlined Agreement incorporating
the edits/additions we discussed
today. | would appreciate it if you
could let me know by COB
tomorrow whether you agree with
the edits so that | can send you a
new clean version that you can
present to your client. If you want
to make additional edits of your
own, please go ahead and send
those to me and we can have a
follow up conversation if needed.

Thanks! Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell
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From: Goff, Andrew D
<gndrew.d.goff@hawailgov>

Sent: Thursday, April 4, 2019 2:32 PM
To: Dorka, Lilian

<Dorka. lilian@epa.gov>

Cc: Rhines, Dale
<rhines.dals@epa.gov>; Temple, Kurt
<tTemple Kurt@epa.gov>; Covington,
Jeryl <Covinston erviiBepa.gov>;
Wilson, Adam <wilson.adamBena.gov>
Subject: RE: Draft Informal Resolution
Agreement for EPA Complaint No.
45RNO-16-R9

That works. Thank you.

From: Dorka, Lilian
[rrailto:Dorka Lilian® ena . gov]

Sent: Thursday, April 04, 2019 12:18
AM

To: Goff, Andrew D

<agndrew.d goff@hawaii gov>

Cc: Rhines, Dale
<rhines.dale@epa.gov>; Temple, Kurt
<Temple. Kurt@epa.gov>; Covington,
Jeryl <Covinglonervi®@ena. gov>;
Wilson, Adam <wilson.adam@epa.gov>
Subject: Re: Draft Informal Resolution
Agreement for EPA Complaint No.
45RNO-16-R9

Ok Andrew | will reschedule. How about
Tuesday 9-10 your time?

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On Apr 3, 2019, at 9:47 PM, Goff,
Andrew D <andrew, d goH@hawail gov>
wrote:

Lilian,
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Actually, next Tuesday
would be better for me
if we could push
tomorrow’s meeting. |
have a deadline | nesd
to meet and will not be
able to get any effective
update from my client
by tomorrow. Thanks.

From: Dorka, Lilian
[mailto:Dorka Lillan@e
pa,gov]

Sent: Wednesday, April
03, 2019 3:46 PM

To: Goff, Andrew D
<gndrew.d goffi@hawall
o>

Cc: Rhines, Dale
<rhines.dsle@epagov>
; Temple, Kurt

<Temple Kurt@ena.goy
>; Covington, Jeryl
<Cowingtondervi@epa,
gov>; Wilson, Adam
<wilson.adam@epagov
>

Subject: Re: Draft
Informal Resolution
Agreement for EPA
Complaint No. 45RNO-
16-R9

Hi Andrew, | had
forgotten that we
scheduled a call with
you for tomorrow. |
think it would be great
if we could touch base
tomorrow so that we
can walk through the
agreement, explain
what’s there and
answer any questions.
We can meet again
next Tuesday if needed.
Thanks! Lilian

Sent from my iPhone

Lilian Sotolongo Dorka,
Director
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External Civil Rights
Compliance Office
Office of General
Counsel

US EPA
202-564-9649 - Office
202-695-9888 - Cell

On Apr 3, 2019, at 6:45
PM, Dorka, Lilian
<Dorka llllan®@epa.gov

> wrote:

Hello
Andre
W,
Thank
S
Andre
w for
avery
produ
ctive
call
last
Thurs
day.
Attach
ed, as
promi
sed, is
a draft
Inform
al
Resol
ution
Agree
ment
for
your
review
A
think it
addre
sses
each
of our
conce
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mns
and
would
serve
{o
resolv
e this
compl
aint in
the
most
effecti
ve
and
efficie
nt
mann
er.

We
expect
to sign
an
agree
ment
with
HDOA
next
week
to
resolv
e
Compl
aint
No.
44RN
0O-16-
R9. |
know
that
we
share
an
intere
stin
signin
g the
agree
ment
with
ADC
as
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soon
as
possib
le. It
would
be
ideal
to be
able
{o
resolv
e both
comp
aints
simult
aneou
sly if
at all
possib
le. Co
uld
you let
me
know
please
when
would
be the
soone
st the
ADC
Board
could
consid
er this

matter
?

Finally
|
have
asked
Jeryl
to
sched
ule a
call
with
you
for
next
Tuesd

ED_003057A_00005277-00015





ay,
4/9 so

that
we
can
discus
s the
draft
agree
ment
and
next
steps.
Are
you
availa
ble 9-
10 am
or 10-
11 am
your
time
(3-4 or
4-5
our
time)?

Pleas
e
don’t
hesitat
eto
call
me if
you
have
any
questi
ons.
Thank
S very
much
and |
look
forwar
dto
speaki
ng
with
you
soon.
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Lilian

Lilian
Sotolon
go
Dorka,
Directo
T
Externa
1 Civil
Rights
Compli
ance
Office
Office
of
General
Counsel
U.s.
Environ
mental
Protecti
on
Agency
202~
564-
9649 -
Office
202~
695-
0888 -
Cell

<2019.
04.03
DRAF
T
Inform
al
Resolu
tion
Agree
ment
45RN
0O-16-
R9 (HI
ADC)
CLEA
N.docx
>

ED_003057A_00005277-00017






Message

From: Goff, Andrew D [andrew.d.goff@hawaii.gov]

Sent: 7/29/2019 7:06:39 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: FW: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Attachments: DRAFT Informal Resolution Agreement 45RNO-16-R3 (HI ADC) 7-26-19.docx

I'm not sure why, but this email keeps getting bounced back to me. Please let me know if you have received it. Thank
you.

From: Goff, Andrew D

Sent: Friday, July 26, 2019 5:27 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Subject: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Lilian,

| wanted to update you that the draft resolution agreement is on the agenda for the ADC board meeting on July 31,
2019. | have attached an updated draft that includes a few proposed edits based on feedback from the last board
meeting. If the edits are acceptable, | will present the proposed draft to the board. If you have any questions or would
like to discuss the edits, | can be available early next week by phone.

Thank you,

Andrew
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 9/18/2018 12:57:18 PM
To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Covington, Jeryl

[Covington.Jeryl@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]; Grisier, Mary [Grisier.Mary@epa.gov]; Garnett,
Desean [Garnett.Desean@epa.gov]; TenBrook, Patti [TenBrook.Patti@epa.gov]

Subject: FW: clean version and marked up copy

Attachments: Earthjustice HDOA draft resolution 2.doc; Earthjustice HDOA draft resolution 2 FINAL.docx

Please see the attached red-line from HDOA, | will send out an'invite to speak about this most likely for Friday to give us
an opportunity to review and identify any questions.

From: Prescott-Tate, Delanie D [mailto:delanie.d.prescott-tate@hawaii.gov]
Sent; Saturday, September 15, 2018 12:22 AM

To: Robinson, Brittany <Robinson.Brittany@epa.gov>

Subject: clean version and marked up copy

I apologize if these documents are all messed up — it's late — and | was rushing to finish. That being said,
attached is a draft with comments — black font.is text from the original you sent — green font in black brackets
and strike thru is deleted material — red font and underline is added materials. At least | hope I got all the
colors correct. The other document is the draft with all the changes incorporated. Pass along to whoever
needs to know.

Talk to you next week. Have a good week-end, or | hope you had a good week-end, whatever the case may
he )

Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Criminal Justice Division

Tobacco Enforcement Unit

425 Queen Street

Honolulu, Hawaii 96813

PH: (808)586-1203

FAX: (808) 586-0932

Confidentiality Heotice: This e-wail message, including any attachments, is for
the sole use of the intended recipient (8) and may contain confidential and/or
privileged information. BAnv review, use, disclosure, or distribution by
unintended recipients 1= prohibited by the Blectronic Communications Privacy Act,
18 U.s8.C. sections 2510-2521. 1f you are not the intended recipient, please
contact the sender by renly e-mail and destroy all coples of the original
message.,
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 9/4/2018 2:50:43 PM
To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Wilson, Adam [wilson.adam@epa.gov];

Covington, Jeryl [Covington.Jeryl@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov]; Grisier, Mary
[Grisier.Mary@epa.gov]; TenBrook, Patti [TenBrook.Patti@epa.gov]

Subject: FW: Draft Agreement re EPA File No. 44RNO-16-R9 (HDOA)

Attachments: EPA HDOA draft resolution 2018.09.04 CLEAN.doc

FYl-

| updated and shared the updated draft agreement with Delanie. | believe she is back in the office this week, so | will
wait to hear back from her so | can schedule a call to walk through the proposed commitments.

From: Robinson, Brittany

Sent: Tuesday, September 4, 2018 10:48 AM

To; Prescott-Tate, Delanie D' <delanie.d.prescott-tate@hawaii.gov>
Subject: FW: Draft Agreement re EPA File No. 44RNO-16-R9 (HDOA)

Hi Delanie-

Per my previous email, please see the updated proposed draft agreement. | believe you are scheduled back in the office
today, so please let me know your thoughts and your availability when you have a moment. Thank you!

@rittany Robinson

External Civil Rights Compliance Office
Office of General Counsel

V.S. Environmental Protection Agency
202-564-0727

From: Robinson, Brittany
Sent: Wednesday, August 22, 2018 3:03 PM
To: 'Prescott-Tate, Delanie D' <delanie.d.prescott iate @ hawal cov>

Subject: RE: Draft Agreement re EPA File No. 44RNO-16-R9 (HDOA]
Hi Delanie-

EPA has reviewed HDOA’s draft agreement and plans to share our proposed language with you no later than August
30%™. | know that we are coming upon a holiday weekend, but | wanted to check to see if you have any availability on
either September 6 or 7. The purpose of the call would be to walk through the agreement and to identify any
potential issues. Please let me know when you have a chance.

As an aside, | heard that there is a hutricane heading towards Oahu, | hope éverything is okay.

Brittany Robinson

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-0727
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From: Prescott-Tate, Delanie D [
Sent: Friday, August 3, 2018 2:09 PM

Subject: RE: Draft Agreement re EPA

ile No. 44RNO-16-R9 (HDOA)

Thanks for letting me know!!
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attarney General

Criminal lustice Division

Tobacco Enforcement Unit

425 Queen Street

Honolulu, Hawaii 96813

PH: (808)586-1203

FAX: (808) 586-0932

Confidentiality Wotice: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by
unintended recipients is prohibited by the FElectronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Robinson, Brittany [mailto: Robinson Brittany@epa.gov]
Sent: Friday, August 03, 2018 2:095 AM

To: Prescott-Tate, Delanie D <delanie.d prescoti-tate@hawathgny>
Subject: RE: Draft Agreement re EPA File No. 44RNO-16-R8 (HDOA)

Hi Delanie-

[ just wanted to send a note to let you know that we are still reviewing the draft resolution agreement. | will schedule a
call with you soon after we have completed our internal discussions. Thanks!

Have a good weekend!

From: Robinson, Brittany
Sent: Thursday, July 26, 2018 3:02 PM

........................................................................................................

Subject: RE: Draft Agreement re EPA File No 44RNO-16-R9 (HDOA)

Thank you Delanie. We will review and get back to you hext week.

From: Prescott-Tate, Delanie D [mailto delanie d prescott-tate B hawallgov]
Sent: Wednesday, July 25, 2018 4:16 PM

To: Robinson, Brittany <Bobison Brittany@epa.gov>

Subject: Draft Agreement re EPA File No. 44RNO-16-R9 (HDOA)

You know what they say about the best laid plansti!
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Attached please find the draft resolution agreement. Take a |look and let me know If this is something we can
“agree” on.

Delanie

Deputy Attorney General Delanie D, Prescott-Tate
Department of the Attorney General

Tobacco Enforcement Unit

425 Queen Street

Honolulu, Hawaii 96813

(8DB) 585-1203

Confidentiality Notiece: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. BAny review, use, disclosure, or distribution by
unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.s8.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.,
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]

Sent: 5/29/2018 8:56:47 PM

To: Goff, Andrew D [andrew.d.goff@hawaii.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]
Subject: Sample Draft Informal Resolution Agreement

Attachments: Sample Informal Resolution Agreement_45RNO-16-R9 (for lllustrative Purposes Only} 5.29.18.pdf

Hi Andrew,

As requested per our 5/22 conference call with you and Delanie, | have attached a sample informal resolution
agreement framework. Please note, that you will see placeholder language in some sections due to ECRCO’s need to
have further conversation with you or other representatives from ADC. As you already heard during our call, we are
working with DOA to set up interviews with their staff to obtain a better understanding of their written feedback to our
concepts one-pager.

We would like to do the same with ADC in the coming weeks. | plan to send you some overarching questions concerning
specific concepts that will better inform a potential Agreement with ADC.

l understand that you requested this document in preparation for tomorrow’s board meeting, so please let us know if
any feedback or questions come out of the meeting.

Thanks!

Brittany Robinson

V.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Office
(202) 564-0727
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Message

From: Prescott-Tate, Delanie D [delanie.d.prescott-tate@hawaii.gov]

Sent: 5/5/2018 3:26:02 AM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Robinson, Brittany [Robinson.Brittany@epa.gov]
Subject: Re: Earthjustice and Hawaii Department of Agriculture

Attachments: 54 2018.pdf

For your reading enjoyment : )
Have a great week-end.
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiality Wotioe: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.
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DAVID Y IGE RLUSSELL A, SUZUKI
GOVERNOR ATTORNEY GEMERSL
DOUGLAS &, CHIN DANA O VIOLA
LY GUVERNOR STATE OF HAWAN FIRIST DEPUTY ATTORNEY GENERAL
DEPARTMENT OF THE ATTORNEY GENERAL
425 Chogsn DTREET
Honatuay. Hawas 58813
{808) 5881800
May 4, 2018
Lillian Dorka

Brittany Robinson

United States Environmental Protection Agency
Office of Civil Rights

1200 Pennsylvania Ave., NNW.

Mail Code 1210A

Washington, DC 20460

DELIVERED ViA E-MAIL

RE: EPAFILE NO. 44BNO-16-R9

Dear Ms. Dorka and Ms. Robinson:
The following information is provided for your consideration.

By way of Compliant dated September 14, 2016, EARTHIUSTICE represented to the United
States Environmental Protection Agency (“EPA”) that the Hawai‘i Department of Agriculture
{“HDOA™) discriminated against Native Hawaiians based upon the following acts:

{A}  Lack of Title VI programs;

{BY  Failure to limit pesticide registration;

{Cy  Failure to require or implement protective buffer zones; and
(I3  Failure to enforce federal and state pesticide laws,

EPA accepted the EARTHIUSTICE Complaint for investigation and by letter dated March 9,
2017 notified HDOA that the investigation would focus on two issues:

{1y  Whether in administering the pesticides program and the leasing and
licensing of the state land program, the HDOA and/or Hawai'i
Agribusiness Development Corporation ("ADC”) discriminated on the
basis of race and/or national origin (Native Hawalians) against farm
workers and residents of West Kauai and Molokai, in violation of Title V1
of the Civil Rights Act, and EPA’s implementing regulation; and

Page 1 of 11
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{2 Whether the HDOA and/or ADC is complying with the procedural
safeguard provisions in Title 40, Part 7, Subpart D of the Code of Federal
Regulations (“CFR"}, which require recipients of EPA financial assistance
to have specific policies and procedures in place to comply with their non-
discrimination obligations.

The HDOA-Pesticides Branch submitted its response to the EARTHIUSTICE Complaint on
Aprl 12, 2017, HDOA denied all allegations in the EARTHJUSTICE Complaint. HDOA has
reguiated, and continues to regulate its pegticides program in a manner that does not discriminate
against any individual or community. HDOAs actions are guided by the EPA, in compliance
with the Cooperative Enforcement Agreement, the Federal Insecticide, Fungicide and
Rodenticide Act (“FIFRA™), Titde 7, United Staves Code (“USC™), sections 136-136y, Title 40,
Code of Federal Regudations (“CFR”), and Chapter 149A, Hawai ¥ Revised Stanses (“HRSE™).

Pursuant to EPA’s request, on September 14, 2017 representatives of HDOA, ADC and EPA
participated in a conference call, The purpose of the call was to discuss whether HDOA and
ADC would be interested in pursuing an informal resolution in this matter, During this
discussion HDOA asked EPA to identify the specific West Kauai and Molokai locations where
the violations were alleged to have occurred. EPA was also informed that the Hawai®i
Department of Health ("HDOH™) was the entity responsible for determining whether pesticide
exposure resulted in adverse health effects. See HRS sections 3212311 t0 321317, HDOH, and
other health-related entities, have undertaken various studies on the issue. HDOA is of the beljef
that no definitive health related impacts from pesticide exposure has been found by HDOH.

EPA informed HDOA an investigation was underway that included interviews and
communications with the Complainants. HDOA, is unaware of any attempts by EPA to contact
or interview anyone from HDOA. The sole input EPA received from HDOA was the April 12,
2017 response. Neither EPA nor EARTHIUSTICE have provided the information requested by
HDOA on the specific West Kaual and Molokai locations where the alleged discriminatory
conduct was to hiave occurred. No specific information on the allegations has been provided.

Pursuant to EPA’s reguest, on May 1, 2018, representatives of HDOA, ADC and EPA
participated in a conference call. The purpose of this call was to discuss concepts that EPA
sought to include in an informal resolution agreement. HDOA raised concerns about the lack of
transparency in the resolution process as it appeared that EPA was operating under the
assumption that the allegations in the EARTHIUSTICE Complaint were true. EPA asked
HDOA to commit to an agreement without actively pursuing input from HDOA and without
providing the information necessary for HDOA to make an informed decision. Further
discussion of the informal resolution agreement is scheduled for May 22, 2018.

Firest, it must be recognized that HDOA policy, regulatory authority, and enforcement

actions are all dictated by state and federal law. HDOA must operate within the United States
and Hawaii constitutions, FIFRA, the regulations contained in 40 CFR, which addresses
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“Protection of Environment”, the “Hawaii Pesticides Law” as set forth in HRS Chapter 1494,
and any other state laws that effect agricultural operations. The pesticide rules adopted by the
Hawaii Board of Agriculture ("HBOA”) under Chapter 4-66, Howali Administrative Rules
{2006) (“"HAR™), are further limited by the rule enabling statutes, HRS sections 149A-19, 149A-
22, and 149A-33.

The HDOA must also consider HRS Chapter 1635, “The Right to Farm Act” in which the
Hawaii legislature sought to limit circumstances under which farming operations may be deemed
a nuisance:

HRS section 165-1 Findings and purpeose. The legislature finds that
when nonagricultural land uses extend into agricultural areas, farming operations
often become the subject of nuisance lawsuits that may result in the premature
removal of lands from agricultural use and may discourage future investments in
agriculture. The legislature also finds that under the Hawaii State Planning Act, it
is a declared policy of this State to “foster attitudes and activities conducive to
maintaining agriculture as a major sector of Hawait’s economy.” Accordingly, it
is the purpose of this chapter to reduce the loss o the State of its agricultural
resources by limiting the circumstances under which farming operations may be

deemed to be a nuisance.
* E3 *

HRS section 165-3 Declaration of public purpese. The preservation
and promotion of farming is declared to be in the public purpose and deserving of
public support.

HRS section 165-4 Right to farm. No court, official, public servant, or
public emplovee shall declare any farming operation a nuisance for any reason if
the farming operation has been conducted in a manner consistent with generally
accepted agricultural and management practices. There shall be a rebutiable
presumption that a farming operation does not constitute a nuisance.

HRS section 165-5 Frivelous lawsuifs. Any nuisance action, found to
be frivolous by the court, in which a farming operation is alleged to be a nuisance

as defined in section 165-2, shall be governed by section 607-14,5.]
% # %

HINA asserts that the EARTHIUSTICE Complaint borders on being frivolous.

The general nature of the accusation contained in the EARTHIUSTICE Complaint is not
supported by fact. As noted above, HDOA must presume that farming operations do not

' HRS section 607-14.5 addresses the Court’s ability to assess costs and attomeys® fees where a party’s claims or
defenses are found to be frivolous.
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constitute a nuisance. HRS section 165-4. Where farming operations utilize pesticides ina
manner that complies with FIFRA, HRS Chapter 149A, and the rules adopted by the HBOA
under HAR Chapter 4-66, the HDOA is limited in s ability to require compliance with
suggestions that have not been memorialized as law.

Pursuant to statute, HDOA “shall license” a pesticide product if' the product meets the FIFRA
labeling requirements and the composition of the pesticide is complete as to warrant the proposed
claims made for it. HRS section 149A-13(d). EPA also “shall register” pesticide products that
meet the standards imposed by EPA through the review process, which includes a determination
that the pesticide “will not generally cause unreasonable adverse effects on the environment.” 7
USC sections 136a {c)(5).

The term “unreasonable adverse effects on the environment” is defined in HRS section 149A-2
and HAR section 4-66-2 as “any unreasonable risk to humans or the environment, taking into
account the economic, social, and environmental costs and benefits of the use of the pesticide.”
The EPA is required to make the determination that a pesticide product does not increase the risk
of unrezsonable adverse effects on the environment, See 7 USC sections 138a(c)3UBYGXD.
“EPA conducts an analysis that considers the economic, social and environmental costs and
benefits of the use of any pesticide.” Center for Biological Diversity v. U8 EPA, 847 F.3d
1075, 1085 (91h Cir. 2017) (internal quotation marks and citation omitted).

HDOA relies upon EPA’s comprehensive investigative resources and procedures to determine
whether a pesticide product meets the requirements established in HRS sections 149A-13 and
149A-14. This is because HDOA’s ability to reject a pesticide licensing application is limited.
HRS section 149A-14(a). HDOA may reject a licensing application in situations where the
pesticide use would result in unreasonable adverse effects on the environment, HRS section
149A-14(a)(4). HDOA relies on EPA’s findings to support its pesticide licensing decisions.

Once a pesticide product is licensed for sale or use in Hawail, the HBOA Chairman may only
cancel or suspend a pesticide or pesticide-use with the approval of the director of health, HRS
section 149A-32.5. HRS sections 321-311 to 321-317, and HRS section 149A-1%a)(1), make it
clear that HDOH is the entity responsible for identifying when environmentally-related illness
and injury result from pesticide exposure, or if human health was affected by pesticide exposure.

HDOA would like to take this opportunity to provide comments regarding the itemized agenda
topics EPA offered for consideration in resolving this matter.

A. Minimize Pesticide Exposure to Community

i. Use the Hawaii Goed Neighbor voluntary standards and guidelines as a
template to develop HDOA pelicy/develop ADC lease language.

The Good Meighbor Program (“GNP") was establishing in 2013 and implemented on
Kaual beginning January 2014, The GNP asks large apricultural companies to voluntarily
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provide restricted use pesticide (“RUP”) pre-application notice to entities that register for
this service; to voluntarily provide monthly RUP post-application information to HDOA,
who will post the information on the HDOA website; to voluntarily establish buffer zones
consistent with the Worker Protection Standards, 40 CFR Part 170; to voluntarily
establish 100-foot buffer zones around schools, medical facilities, or residential property,
even if not required by the label; and (o voluntarily seek to improve community
relationships through neighborhood outreach programs.

Currently, large scale agricultural establishments operating in the state are voluntarily
participating in the GNP, including Hartung Brothers, Monsanto, DuPont Pioneer, Dow
AgroSciences, Mycogen Seeds, and Beck’s Superior Hybrids. The GNP voluntary
participation continues to be very successful.

Absent violation of the law, HDOA is unable to compel all agricultural establishments to
comply with the GNP until such time as the Hawail legislature decides the GNP should
be mandatory.

Z. Require each pesticide applicator to develop a local/community
communications plan. The goals of this plan are {o improve communications
and outreach within the neighboring commaunities and (o prevent or
minimize RUPs from impacting adjacent properties or environs.

HDOA can only compel RUP applicators to follow current statutes. The statutes the
provide HDOA with its rule making authority do not give HDOA the power to require
individuals to be considerate of others or to exact standards of certification beyond those
established by FIFRA, HRS section 149A-33. Absent violation of the law, HDOA is
unable to force individual pesticide applicators to be good neighbors through improved
communication and outreach.

3. Voluntary RUP Netice through pre-application notification of RUPs and
post-application reporting to HDOA,

HDOA attempts to instill respectful consideration of those entities that adjoin agricultural
establishments through its education and training programs, and during pesticide use
inspections.

If 5.8. No. 3095, 8.D.1, H.D.1, €D is enacted into law, HDOA will be authorized by
statuie to subject RUP users to annual RUP use reporting requirements. The information

provided to HDOA will be summarized and posted on the HDOA website,

4. Establish buffer zones by requiring minimum 100-foot buffer zones near
schools, medical facilities, and residential properties.

IfS.B. No. 3095, 8.D.1, H.D.1, C.I3.1 is enacted into law, beginning January 1, 2019,
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HDOA will be authorized by statute to prohibit RUPs from being applied on or within
100-feet of school property during normal school hours.

HDOA does not have the authority to establish a one-size-fits-all buffer zone and would
note that imposition of uniform buffer zones is not considered to be the most
scientifically appropriste method for mitigating the risk of exposure to pesticide drift.
Pestivide Action Network North Americav. US. EPA, 654 Fed Appx. 887 (9th Cir. 2016)
{unpublished memorandum opinion).

Absent violation of the law, HDOA is unable to require individual pesticide applicators to
completely forego use of their property in order to maintain a 100-foot buffer zone where
that property abuls a school, medical facility or residence.

Bufler zones must maintain vegetative cover and/or sereens (e.g., grasses,
shrubbery, trees).

Requiring individuals to use his or her property and resources (o maintain a buffer
zone through landscaping may be viewed s a taking of private property for public
purposes, for which compensation may be required. See Arl. 1, Sec. 20, Howaii
State Constitution, which states “Private property shall not be taken or damaged
for public use without just compensation.” See also Fifth Amendment to the
United Siates Constitution (same).

HDOA is not authorized to compel individuals to take valuable property out of
production to install and mainiain “green screens.” HDOA is not authorized to
offer compensation to agricultural establishments for installing and maintaining
“green screens.” Removing agricultural land from production does not comport
with the Right to Farm Act, and burdens farmers by reducing farmable acres,
which on some small farms may constitute a substantial portion of the property.

Variable buffer zones based on technical data from the application.

The need for buffer zones established through the use of technical data would
necessarily be discovered by EPA during the registration process and made a part
of the label requirements under FIFRA. Label violations have been, and continue
to be, enforced by HDOA.

Buffer zones required under the Worker Protection Standard, 40 CFR Part 170,
have been, and continue to be, enforced by HDOA.

B. Minimize Harmful Pesticides in the Water
i. Develop mandatory best management practices by
Page & of {1
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a. Working with NRCS to identify appropriate conservation practices;

b. Share and discuss Agricultural Pesticide Best Management Practices
Report, prepared by the University of California, Davis Agricultural GIS
Laboratory, dated February 10, 2010, with HDOA.

The HDOH, not the HDOA, is responsible for enforcing State Primary Drinking Water
Regulations, identifving contaminants in the water systems, and establishing action
levels, See HRS sections 340E-21 1o 340E-25. “Nothing in [chapter 149A] shall be
construed to amend or alter the functions, duties, and powers of the department of health
relative to chapters 321, 322, 328, and 330.” HRS section 149A-4.

The HDOH, not the HDOA, s responsible for preventing, controlling and abating water
pollution in the State. See sections 342D-1 to 342D-71, HES and chapter 342K, HRS.

As a follow-up to the 2013-2014 Hawai’i surface water pesticide-monitoring program,
the United States Geological Survey ("USGS”) is currently conducting a pesticide-
monitoring program. This monitoring program began in 2016 and was funded by HDOH
and HDOA, with USGS providing the technical support.

In March 2018, the preliminary findings of the Oabu and Kauat water samples were
published. Thirty-one sites on Ozhu and Kauai were tested between November 2016 and
April 2017, The samples were screened for two hundred twenty five different pesticides.
Out of the two hundred twenty five pesticides screened, sixty-one pesticides were
detected at least once. All pesticides discovered in the water samples were well below
human-health benchmarks established by EPA. Three samples, all from Oahu, were
found to exceed the lowest aguatic-life benchmark for imidacloprid, flubendiamides, and
simazine.

2. implement through ADC lease or HDOA regulation

HAR Chapter 4-66, the HDOA pesticide rules, has been under revision for nearly three
vears. This has been a massive undertaking. All entities concerned with pesticide
licensing, distribution, and use have been consulted. These entities provided suggestions,
criticisms, and comments. HDOA considered all feedback. The rule amendments
received preliminary approval by the HBOA in February 2018, and are presently awaiting
the governor’s approval to hold public hearings. The rule amendments incorporate the
stricter certification standards under 40 CFR Part 171 (scheduled to take effect
5/22/2018) and the stricter worker protection standards under 40 CFR Part 170, The
proposed rule amendments try 1o strike a balance between all of the competing interests.

HDOA has no information to provide on ADC leases.

Page Tof 11

ED_003057A_00005354-00007





3 Discuss remedies developed as part of CWA Citizen law suit with HDOH and
ADC

HDOA has no information to provide on this topic.
Follow-up on Pesticides Complaints from the Community

i. Develop SOP to respond to complaints that include follow-up with the
complainant.

Inspections and investigations are conducted according 1o the FIFRA Inspection Manual
and HDOA Standard Operating Procedures.

HDOA strives to respond to a complaint within 24 hours, depending upon when and how
the complaint was initiated. HDOA inspectors also maintain an inspection schedule of
agricultural establishments, structural and soil fumigant enterprises, market places,
producing establishments, experimental use permits, imports, exports, certified
applicators, and restricted use pesticide dealers.

Complainants arc provided with inspector contact information at the beginning of the
investigation, usually in the form of a business card.

After the investigation is complete a letter is sent fo every complainant advising them that
the investigation phase has been completed and the case file has been forwarded to the
case developers for appropriate action. The letter provides the inspector’s name,
complaint number, and the name, address, and telephone number of the case developer.
The letter also provides the complainamt with information on how to obtain a copy of the
report once the case is closed.

These enforcement practices have been in existence for years.

Z. Enhance the enforcement database te provide non-confidential status
updates, inspector’s contact infermation, tmeline, and closure reports,

HDOA is unable to provide information on active investigations via a publically available
database. HDOA performs a law enforcement function. An investigative file is entirely
comprised of confidential information. HRS section 92F-13(1)-(3). A complainant may
request a status update by contacting the inspector through the information provided on
the ispector’s business card, or the case developer through information provided in the
investigation completion letter.

HRS section 149A-21{c) provides: “The department shall, by publication in such manner
as it may prescribe, give notice of all judgments entered in actions instituted under this
chapter.” Accordingly, the HDOA is limited to publishing judgments. Once the case is
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closed the investigative documents become public records, which may be obtained
through a public records request. The public records are subject to redaction of personal
information. HRS section 92F-14.

Non-Discrimination Procedural Safeguards

i. Motice of Non-Discrimination under the Federal Non-Discriminstion Laws
and Regulations.

The HDOA website contains the following notice:

HDOA is committed to maintaining an environment {ree from
discrimination, retaliation, or harassment on the basis of race, color, sex,
sexual orientation, religion, national origin, age, or disability with respect
to any employment, program or activity.

Links to the USDA Non-Discrimination Statement, to Hawali Department of Human
Resources Development (“HDHRD™), the Hawaii Civil Rights Commission, and EPA
Civil Rights Compliance Office are provided. HDOA believes that providing a link to
HDHRD is appropriate as any alleged discriminatory conduct would necessarily occur in
the course of employment, HDHRD accepts citizen complaints that result from
interactions with State employees.

2. Grievance Procedures for Complaints filed under the Federal Non-
Diserimination Laws and Regulations.

The HDOA website contains the following notice:

Should vou feel you have been discriminated against under any HDOA
program or activily receiving federal assistance, please contact the HDOA
Title VI Coordinator for information on how to file a complaint. The HDOA
Title VI Coordinator may be reached at 1428 8. King Street, Honoluly, Hi
96814, (808) 973-9560, or via e-mail at hdoa.infoi@hawaii.gov.

Information on how io file a discrimination complaint is also available
through the Hawaii Civil Rights Commission at hitp://labor.hawaii.gov/here
or the United States Environmental Protection Agency, Office of General
Counsel, External Civil Rights Compliance Office at http//www.epa.goviocr.

3. Diesignation of a Non-Discrimination Coordinator.

The HDOA Compliance Officer is the individual designated as the Non-Discrimination
Coordinator and is able to provide information on how to file a complaint.
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{oing back at least 15 years, HDOA has not received a Title VI complaint, and this
would include not receiving a complaint from EARTHIUSTICE, Moms on a Mission
Hui, or P6°at Wai Olg/West Kaua'l Watershed Alliance.

The HDOA Supervising Case Developer has been designated as back-up to the Non-
Discrimination Coordinator.

4. LEP Planning.
The HDOA website contains 3 link to the State accessibility policy.

The pesticide rules currently in effect provide certification procedures for non-English
proficient private applicators.

The proposed rules have changed the section name o “Certification of private applicator
under special circumstances,” which broadens the certification procedure to include ali
persons who require some kind of accommodation,
5. Planning for Inclusion of Persons with Disabilities.
The HDOA website contains the following notice:
To request language or accessibility assistance for HDOA programs or public
meetings, please contact the Office of the Chairperson at the addvress, telephone
nunber, or e-mail address listed above. Please allow sufficient time for HDOA o

meet accommodation requests.

A similar advisory is printed on meeting notices, with the condition that requests for
accommodations be made at least 48-hours before the meeting.

HDOA has entered into a memorandum of agreement with a service provider who will
provide new farmers, and those farmers who are English-language learners, with training
on pesticide safety and effective use of pestivides. This propram is gcheduled to run from
May 1, 2018 to April 30, 2021,

Training of HDOA staff

i How to implement Non-Discrimination Procedural Safeguards

State employees, including HDOA staff, receive annual training on how to avoid claims
of discrimination, and procedural steps to take if a complaint is received,

Page 10 of |1

ED_003057A_00005354-00010





Current work to Address Tepics Listed Above

A, Status of CWA NPDES Citizen Suit Settlement
HDOA - Pesticides Branch has no information to provide on this topic.

B. Updates to Good Neighbor Program
Statewide voluntary cooperation continues to be successful.

. HDOA's Action Plan: Case Development

There is no backlog. The HDOA Pesticide Branch is currently issuing
enforcement actions for the fiscal year 2017-2018. Thirty-one Notices of
Violation were generated for fiscal vear 2016-2017; eleven Notices of
Violation have been generated so far this fiscal year.

. Other actions taken by HDOA - Pesticides Branch

HBOA has provided preliminary approval of the proposed pesticide rule
amendments. HDOA is currently awaiting the governot’s approval to
conduct public hearings after the governor’s review of the proposed rules.

If Senate Bill 3095, 8.00.1, H.D.1, C.D.1 becomes law, the rule
amendments may be delayed to address changes to the Pesticide Law that
require rule preparation,

Other actions taken by ADC
HDOA has no information to offer on this topic.

Plaintiffs” must establish a prima facie case that demonstrates the defendant’s facially neutral
practice causes a disproportionate adverse impact on a protecied class. Darensburg v.
Metropolitan Transp. Com'n, 636 F.3d 511, 519 (5th Cir. 2011). EARTHIJUSTICE has failed to
establish a prima facie case that HDOA actions have created a disproportionate effect on Native
Hawatians Hving in West Kauai and/or Molokai.

Should you have any questions or concerns, I can be reached at (808) 586-0936 or via email at
delanie.d.prescott-tate@hawaii.gov.

Smcereiv yours, b d e
DR P =T okt

E}elame: Presc:@zt Tate, Deputy Attamey G&nera&

on behalf of the Hawai'i Department of Agriculture

o5 HBOA File
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Message

From:
Sent:
To:

CcC:
Subject:

Attachments:

Robinson, Brittany [Robinson.Brittany@epa.gov]
3/26/2018 7:28:54 PM

Rhines, Dale [rhines.dale@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]

Covington, Jeryl [Covington Jeryl@epa.gov]
Draft Framework Outline for Discussion with Hawaii Recipients (For 3/27/18 Meeting)
Draft Framework Qutline for Discussion with Hawaii Recipients 2018.03.26.docx
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 5/17/2018 9:03:35 PM
To: Rhines, Dale [rhines.dale@epa.gov]; Miller, Amy [Miller.Amy@epa.gov]; Wilson, Adam [wilson.adam@epa.gov];

Covington, Jeryl [Covington.Jeryl@epa.gov]; TenBrook, Patti [TenBrook.Patti@epa.gov]; Grisier, Mary
[Grisier.Mary@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]
Subject: FW: Follow Up Conference Call
FYI-

From: Robinson, Brittany

Sent: Thursday, May 17, 2018 5:03 PM

To: 'Goff, Andrew D' <andrew.d.goff@hawaii.gov>
Cc: Dorka, Lilian <Dorka.Lilian@epa.gov>

Subject: RE: Follow Up Conference Call

Thank you Andrew. Understood regarding the pending ADC board meeting. You are welcome to still sit in on Tuesday’s
call. 1 will circulate the conference call information on Monday.

From: Goff, Andrew D [mallio:andrew. daoff@hawailgov]
Sent: Thursday, May 17, 2018 4:55 PM

To: Robinson, Brittany <Robinson. Brittanvy@epa.gow>

Cc: Dorka, Lilian <Dorka Lilian@epa gov>

Subject: RE: Follow Up Conference Call

Hi Brittany,

Thank you for following up again. We will be discussing the topic at the ADC board meeting, which is currently
scheduled for May 30, | will have a better idea of any settlement authority after that, and hope o be able to present 3
possible solution. Given this, it may be more beneficial to postpone our follow up conference untll June. would still be
willing to participate in the May 22 conferegnce, but will not have much to contribute.

Thank you,

Andrew

From: Robinson, Brittany [mailto: Robinson Brittanv@epa.gov]
Sent: Thursday, May 17, 2018 10:49 AM

To: Goff, Andrew D <gndrew. d.soff@hawaiigov>

Cc: Dorka, Lilian <Dorka Liliani®ena.gov>

Subject: FW: Follow Up Conference Call

Hi Andrew,
| just wanted to follow up with you in regards to my email below. Please let us know if ADC has any feedback in regards

to our last conversation. | am out of the office tomorrow, but will be back on Monday, if you would like to
discuss. Thank you.

From: Robinson, Brittany
Sent: Thursday, May 10, 2018 3:57 PM
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To: Goff, Andrew D <andrew.d.soff@hawaiigov>
Subject: Follow Up Conference Call

Hi Andrew,

I hope you are doing well. | want to follow up with you to see if ADC would like to provide any feedback or other follow
up information to EPA in response to our May 1 conversation. In addition, we would like to continue our dialogue on
Tuesday, 5/22. We have tried to block out the same time for the call, which would be 11am Hawaii time.

Please let me know if you still have availability and if you have any questions.
Thank you,

Brittany Robinson

V.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Office
(202) 564-0727
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 5/17/2018 9:02:41 PM

To: Goff, Andrew D [andrew.d.goff@hawaii.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: Follow Up Conference Call

Thank you Andrew. Understood regarding the pending ADC board meeting. You are welcome to still sit in on Tuesday’s
call. 1 will circulate the conference call information on Monday.

From: Goff, Andrew D [mailto:andrew.d.goff@hawaii.gov]
Sent: Thursday, May 17, 2018 4:55 PM

To: Robinson, Brittany <Robinson.Brittany@epa.gov>

Cc: Dorka, Lilian <Dorka.Lilian@epa.gov>

Subject: RE: Follow Up Conference Call

Hi Brittany,

Thank you for following up again, We will be discussing the topic at the ADC board meeting, which is currently
scheduled for May 30. | will have a better idea of any settlement authority after that, and hope to be able to present a
possible solution. Given this, it may be more beneficial to postpone our follow up conference untit June. would still be
willing to participate in the May 22 conference, but will not have much to contribute.

Thank you,

andrew

From: Robinson, Brittany [imailto:Robinson. Brittanv@spa.gov]
Sent: Thursday, May 17, 2018 10:49 AM

To: Goff, Andrew D <andrew. d gotf@hawaill gov>

Cc: Dorka, Lilian <Dorka Lilian@epa gov>

Subject: FW: Follow Up Conference Call

Hi Andrew,

| just wanted to follow up with you in regards to my email below. Please let us know if ADC has any feedback in regards
to our last conversation. | am out of the office tomorrow, but will be back on Monday, if you would like to
discuss. Thank you.

From: Robinson, Brittany

Sent: Thursday, May 10, 2018 3:57 PM

To: Goff, Andrew D <andrew.d.goff@hawail sou>
Subject: Follow Up Conference Call

Hi Andrew,
| hope you are doing well. | want to follow up with you to see if ADC would like to provide any feedback or other follow
up information to EPA in response to our May 1°t conversation. In addition, we would like to continue our dialogue on

Tuesday, 5/22. We have tried to block out the same time for the call, which would be 11am Hawaii time.

Please let me know if you still have availability and if you have any questions.
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Thank you,

Brittany Robinson

V.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Office
(202) 564-0727
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Message

From: Goff, Andrew D [andrew.d.goff@hawaii.gov]
Sent: 5/17/2018 8:55:20 PM

To: Robinson, Brittany [Robinson.Brittany@epa.gov]
cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: Follow Up Conference Call

Hi Brittany,

Thank you for following up again, We will be discussing the topic at the ADC board meeting, which is currently
scheduled for May 30, | will have a better idea of any settlement authority after that, and hope o be able to present 3
possible solution. Given this, it may be more beneficial to postpone our follow up conference untll June. would still be
willing to participate in the May 22 conferegnce, but will not have much to contribute.

Thank you,

Andrew

From: Robinson, Brittany [mailto:Robinson.Brittany@epa.gov]
Sent: Thursday, May 17, 2018 10:49 AM

To: Goff, Andrew D <andrew.d.goff@hawaii.gov>

Cc: Dorka, Lilian <Dorka.Lilian@epa.gov>

Subject: FW: Follow Up Conference Call

Hi Andrew,

| just wanted to follow up with you in regards to my email below. Please let us know if ADC has any feedback in regards
to our last conversation. | am out of the office tomorrow, but will be back on Monday, if you would like to
discuss. Thank you.

From: Robinson, Brittany

Sent: Thursday, May 10, 2018 3:57 PM

To: Goff, Andrew D <andrew.d.goff@hawall.sov>
Subject: Follow Up Conference Call

Hi Andrew,

I hope you are doing well. | want to follow up with you to see if ADC would like to provide any feedback or other follow
up information to EPA in response to our May 1° conversation. In addition, we would like to continue our dialogue on
Tuesday, 5/22. We have tried to block out the same time for the call, which would be 11am Hawaii time.

Please let me know if you still have availability and if you have any questions.
Thank you,

Brittany Robinson

V.S. Environmental Protection Agency
Office of General Counsel

External Crvil Rights Compliance Office
(202) 564-0727
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 5/17/2018 8:49:09 PM

To: Goff, Andrew D [andrew.d.goff@hawaii.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: FW: Follow Up Conference Call

Hi Andrew,

| just wanted to follow up with you in regards to my email below. Please let us know if ADC has any feedback in regards
to our last conversation. | am out of the office tomorrow, but will be back on Monday, if you would like to
discuss. Thank you.

From: Robinson, Brittany

Sent: Thursday, May 10, 2018 3:57 PM

To: Goff, Andrew D <andrew.d.goff@hawaii.gov>
Subject: Follow Up Conference Call

Hi Andrew,

| hope you are doing well. | want to follow up with you to see if ADC would like to provide any feedback or other follow
up information to EPA in response to our May 1°t conversation. In addition, we would like to continue our dialogue on
Tuesday, 5/22. We have tried to block out the same time for the call, which would be 11am Hawaii time.

Please let me know if you still have availability and if you have any questions.

Thank you,

Brittany Robinson

V.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Office
(202) 564-0727
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]
Sent: 5/7/2018 12:14:21 PM
To: Covington, Jeryl [Covington.Jeryl@epa.gov]; Miller, Amy [Miller. Amy@epa.gov]; Wilson, Adam

[wilson.adam@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov];
TenBrook, Patti [TenBrook.Patti@epa.gov]; Grisier, Mary [Grisier.Mary@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: FW: Earthjustice and Hawaii Department of Agriculture

Attachments: 54 2018.pdf

EYl- Currently reviewing HDOA's response.

From: Prescott-Tate, Delanie D [mailto:delanie.d prescott-tate@hawaii.gov]

Sent: Friday, May 4, 2018 11:26 PM

To: Dorka, Lilian <Dorka.lilian@epa.gov>; Robinson, Brittany <Robinson Brittany@epa.gov>
Subject: Re: Earthjustice and Hawaii Department of Agriculture

For your reading enjoyment : )
Have a great week-end.
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiality Motlies: This e-mail message, including any attachments, is for
the sole use of the dntended recipienti{s) and may contain confidential and/or
privileged dinformation. Any review, use, disclostire, or distribution by
unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.5.C. sections 2510-2521. 1% wou are not the intended recipient, please
contact the sender by reply e-mail and destroy a1l copies of the original
message.
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Message

From: Robinson, Brittany [Robinson.Brittany@epa.gov]

Sent: 7/24/2019 10:03:59 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Automatic reply: Draft informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

| am currently out of the office. For assistance please contact Dale Rhines, Deputy Director for the External Civil Rights Compliance Office at
rhines.dale@epa.gov. For information related to EPA's limited English proficiency (LEP) program, please contact Waleska Nieves-Munoz at
nieves-munoz.waleska@epa.gov.

Thank you,
Brittany Robinson
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Message

From: Covington, Jeryl [Covington.Jeryl@epa.gov]

Sent: 7/24/2019 10:03:59 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Automatic reply: Draft informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

| am currently out of the office.
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Message

From: Paul Achitoff [achitoff@earthjustice.org]

Sent: 5/5/2017 10:20:37 PM

To: Martinez, Brittany [Martinez.Brittany@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: Title VI complaints 44RN0-16-R9 and 45R-N0-16-R9
Hi Brittany,

While we wait for an informal resolution process to commence, may we receive a copy of the responses to our
complaint?

Paul

From: Martinez, Brittany [mailto:Martinez.Brittany@epa.gov]
Sent: Friday, April 21, 2017 10:50 AM

To: Paul Achitoff

Cc: Dorka, Lilian

Subject: RE: Title VI complaints 44RN0-16-R9 and 45R-N0-16-R9

Hi Paul:

Yes, | am the case manager who is handling the referenced Title VI complaints. EPA has received the responses from the
Hawaii agencies named in the complaint. In the coming weeks, EPA plans to reach out to you and your clients, as well as
the Hawaii agencies to discuss our case resolution process, including options for informal resolution, as referenced in
EPA’s Case Resolution Manual. htips://www.epa.gov/ocr/case-resolution-manual In the interim, please let us know if
you have any additional questions or concerns.

From: Paul Achitoff [mailto:achitoff@earthjustice.org]
Sent: Wednesday, April 19, 2017 4:38 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>
Subject: Title VI complaints 44RNO-16-R9 and 45R-N0O-16-R9

Hi Brittany,

| understand that you’re managing the above Title VI complaints, in which my office represents
the complainants, on EPA’s behalf. If I’'m not mistaken, the period for the agencies to respond
to the complaint has passed. We’'re wondering whether EPA plans to try to convene an
alternative resolution process among the parties, and if so, when and by what

mechanism. Thank you.

Paul Achitoff

Paul H. Achitoff

Managing Attorney
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
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Honolulu, HI 96813
T: 808.599.2436
F: 808.521.6841
earthjustice.org

The information contained in this email message may be privileged, confidential and protected from disclosure.
If you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.

If you think that you have received this email message in error, please notify the sender by reply email and
delete the message and any attachments.

The information contained in this email message may be privileged, confidential and protected from disclosure. If you
are not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have
received this email message in error, please notify the sender by reply email and delete the message and any
attachments.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 5/5/2017 6:38:47 PM

To: Garnett, Desean [Garnett.Desean@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov];

Wilson, Adam [wilson.adam@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Miller, Amy
[Miller Amy@epa.gov]; Reyes, Deldi [Reyes.Deldi@epa.gov]; Grow, Richard [Grow.Richard@epa.gov]
Subject: RE: Hawaii Title VI IP (Draft)

Thanks. | will review you and address comments. You have a good weekend as well.

From: Garnett, Desean

Sent: Friday, May 05, 2017 2:37 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>

Cc: Dorka, Lilian <Dorka.Lilian@epa.gov>; Temple, Kurt <Temple.Kurt@epa.gov>; O'Lone, Mary
<OLone.Mary@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>; Miller,
Amy <Miller.Amy@epa.gov>; Reyes, Deldi <Reyes.Deldi@epa.gov>; Grow, Richard <Grow.Richard@epa.gov>
Subject: Hawaii Title VI IP (Draft)

Brittany,

I've attached Region 9's comments on the draft IP. Please let me know if you have any questions. Have a great weekend.
Desean

Desean Garnett

Attorney-Advisor

U.S. EPA Region 8

(415) 972-3046
garnett.descan@epa.gov

Notice: This email may contain privileged and/or confidential information and is intended only for the addressee. If you
are not the addressee or the person responsible for delivering it to the addressee, you may not copy or distribute this
communication to anyone else. If you have received this communication in error, please notify me immediately by
telephone or return email and promptly delete the original message from your system. Thank you!
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Message

From: Garnett, Desean [Garnett.Desean@epa.gov]

Sent: 5/5/2017 6:36:59 PM

To: Martinez, Brittany [Martinez.Brittany@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov];

Wilson, Adam [wilson.adam@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Miller, Amy
[Miller Amy@epa.gov]; Reyes, Deldi [Reyes.Deldi@epa.gov]; Grow, Richard [Grow.Richard@epa.gov]
Subject: Hawaii Title VI IP {Draft)
Attachments: Hawaii Complaint Investigation Plan_EPA File nos. 44RNO-16-R9 and 45RNO-16-R9_4.7.17 Region 9 Comments.docx

Brittany,
I've attached Region 9’s comments on the draft IP. Please let me know if you have any questions. Have a great weekend.
Desean

Desean Garnett
Attorney-Advisor

U.S. EPA Region 9

(415) 972-3046

garnett deseani@ana,gov

Notice: This email may contain privileged and/or confidential information and is intended only for the addressee. If you
are not the addressee or the person responsible for delivering it to the addressee, you may not copy or distribute this
communication to anyone else. If you have received this communication in error, please notify me immediately by
telephone or return email and promptly delete the original message from your system. Thank you!
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Delivery Report

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 5/3/2017 5:40:36 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Read: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness

Development Corporation (ADC)

Your message

To: Neal, Daria (CRT); Stoneman, Christine (CRT)

CC. Temple, Kurt; O'Lone, Mary; Wilson, Adam; Martinez, Brittany; Covington, Jeryl; Miller, Amy; Grow, Richard; Reyes,
Deldi; McGhee, Debra

Subject: RE: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness
Development Corporation (ADC)

Sent: 2/16/2017 11:19:25 PM

was read 5/3/2017
on 5:40:17
PM

Your message

To: O'Lone, Mary

Subject: RE: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness
Development Corporation (ADC)

Sent: Thursday, February 16, 2017 6:19:25 PM (UTC-05:00) Eastern Time (US & Canada)

was read on Wednesday, May 3, 2017 1:40:17 PM (UTC-05:00) Eastern Time (US & Canada).
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Message

From: Temple, Kurt [Temple. Kurt@epa.gov]

Sent: 1/24/2018 7:38:00 PM

To: OGC Immediate Office Support [OGCFrontOfficeSupportStaff@epa.gov]

CC: Covington, Jeryl [Covington.Jeryl@epa.gov]; Farrell, Ericka [Farrell.Ericka@epa.gov]; Keeler, Katsumi

[Keeler Katsumi@epa.gov]; Khan, Zahra [Khan.Zahra@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov];
Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]; Peterson, Samuel [Peterson.Samuel@epa.gov]; Stein,
Jonathan [Stein.Jonathan@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; McGhee, Debra
[mcghee.debra@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Packard, Elise [Packard.Elise@epa.gov]; Rhodes,
Julia [Rhodes.Julia@epa.gov]

Subject: Reg Review Briefing Document

Attachments: 2018 01 25 Briefing Doc.docx

Hello. Attached is the briefing document for ECRCO’s Reg Review tomorrow. Please let me know if you have questions
or need additional information. Thanks.

Kurt T. Temple

Senior Advisor

External Civil Rights Compliance Office
EPA Office of General Counsel

1200 Pennsylvania Avenue, NW

Room 2524R

Washington, D.C. 20460
202-564-7299
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/21/2017 8:49:47 PM

To: Paul Achitoff [achitoff@earthjustice.org]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: Title VI complaints 44RN0-16-R9 and 45R-N0-16-R9
Hi Paul:

Yes, | am the case manager who is handling the referenced Title VI complaints. EPA has received the responses from the
Hawaii agencies named in the complaint. In the coming weeks, EPA plans to reach out to you and your clients, as well as
the Hawaii agencies to discuss our case resolution process, including options for informal resolution, as referenced in
EPA’s Case Resolution Manual. https://www.epa.gov/ocr/case-resolution-manual In the interim, please let us know if
you have any additional questions or concerns.

From: Paul Achitoff [mailto:achitoff@earthjustice.org]

Sent: Wednesday, April 19, 2017 4:38 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>
Subject: Title VI complaints 44RNO-16-R9 and 45R-N0O-16-R9

Hi Brittany,

| understand that you’re managing the above Title VI complaints, in which my office represents
the complainants, on EPA’s behalf. If I'm not mistaken, the period for the agencies to respond
to the complaint has passed. We're wondering whether EPA plans to try to convene an
alternative resolution process among the parties, and if so, when and by what

mechanism. Thank you.

Paul Achitoff

Paul H. Achitoff

Managing Attorney
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honoluly, HI 96813

T: 808.599.2436

F: 808.521.6841
earthjustice.org

The information contained in this email message may be privileged, confidential and protected from disclosure.
If you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.

If you think that you have received this email message in error, please notify the sender by reply email and
delete the message and any attachments.
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The information contained in this email message may be privileged, confidential and protected from disclosure. If you
are not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have

received this email message in error, please notify the sender by reply email and delete the message and any
attachments.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 4/20/2017 11:55:46 AM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra
[mcghee.debra@epa.gov]

Subject: FW: Title VI complaints 44RNQ-16-R9 and 45R-N0O-16-R9

| received this message from Earthjustice yesterday. We are scheduled to meet next week to discuss Hawaii’s response
and the IP. Any thoughts on how | should respond?

From: Paul Achitoff [mailto:achitoff@earthjustice.org]

Sent: Wednesday, April 19, 2017 4:38 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>
Subject: Title VI complaints 44RNO-16-R9 and 45R-N0O-16-R9

Hi Brittany,

| understand that you’re managing the above Title VI complaints, in which my office represents
the complainants, on EPA’s behalf. If 'm not mistaken, the period for the agencies to respond
to the complaint has passed. We're wondering whether EPA plans to try to convene an
alternative resolution process among the parties, and if so, when and by what

mechanism. Thank you.

Paul Achitoff

Paul H. Achitoff

Managing Attorney
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honolulu, HI 96813

T: 808.599.2436

F: 808.521.6841
earthjustice.org

The information contained in this email message may be privileged, confidentiol and protected from disciosure.
If you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.

If you think that you have received this email message in error, please notify the sender by reply email and
delete the message and any attachments.

The information contained in this email message may be privileged, confidential and protected from disclosure. If you
are not the intended recipient, any dissemination, distribution or copying is strictly prohibited. if you think that you have
received this email message in error, please notify the sender by reply email and delete the message and any
attachments.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 8/1/2017 4:51:02 PM
To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; Rhines, Dale [rhines.dale@epa.gov];

Covington, Jeryl [Covington.Jeryl@epa.gov]; O'Lone, Mary [OLcne.Mary@epa.gov]; Wilson, Adam
[wilson.adam@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov]; Reyes, Deldi [Reyes.Deldi@epa.gov]; Grow,
Richard [Grow.Richard@epa.gov]; Grisier, Mary [Grisier.Mary@epa.gov]

CC: McGhee, Debra [mcghee.debra@epa.gov]

Subject: 44RNO-16-R9 & 45RNO-16-R9_Hawaii Title VI Complaints_Updated IP, CMP, Draft Agenda and Summary for Call
with Recipients

Attachments: Hawaii 44RNO-16-R9 and 45RNO-16-R9 CMP Draft 08012017 BM.docx; Hawaii Complaint Investigation Plan_EPA File
nos. 44RNO-16-R9 and 45RNO-16-R9_8.1.17.docx; Agenda for Call with Hawaii Agencies (Draft) 8.1.17.docx; Talking
Points for Call with Hawaii Recipients (draft) 8.1.17.docx

Per our last conversation regarding moving forward with the call with recipients, | have updated the related planning
documents. It is my understand that this call will be set for some time after the 8/11 briefing concerning ADC’s recipient
status arguments. In addition, | have reached out to Paul Achitoff (Earthjustice) to confirm whether there are any
additional complainants who would be available for interviews. | have asked Paul to contact Lilian & Jeryl if those
individuals may be available during my absence.
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Delivery Report

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 5/25/2017 2:04:14 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Read: Title VI Complaint File nos. 44RNO-16-R9 and 45RNO-16-R9

Your message

To: Martinez, Brittany; Temple, Kurt
Subject: RE: Title VI Complaint File nos. 44RNQO-16-R9 and 45RNO-16-R9
Sent: 5/25/2017 2:01:25 PM

was read 5/25/2017
on 2:04:12
PM

Your message
To: Martinez, Brittany
Subject: RE: Title VI Complaint File nos. 44RNO-16-R9 and 45RNO-16-R9
Sent: Thursday, May 25, 2017 10:01:25 AM (UTC-05:00) Eastern Time (US & Canada)

was read on Thursday, May 25, 2017 10:04:12 AM (UTC-05:00) Eastern Time (US & Canada).
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Message

From: Temple, Kurt [Temple. Kurt@epa.gov]

Sent: 5/24/2017 6:58:32 PM

To: OGC Immediate Office Support [OGCFrontOfficeSupportStaff@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Harrison, Brenda

[Harrison.Brenda@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]; Peterson, Samuel
[Peterson.Samuel@epa.gov]; Stein, Jonathan [Stein.Jonathan@epa.gov]; Khan, Zahra [Khan.Zahra@epa.gov];
Covington, Jeryl [Covington . Jeryl@epa.gov]; Farrell, Ericka [Farrell.Ericka@epa.gov]; Nieves-Munoz, Waleska
[Nieves-Munoz.Waleska@epa.gov]; Keeler, Katsumi [Keeler.Katsumi@epa.gov]

Subject: FW: ECRCO - KSM Briefing Document

Attachments: 2017 05 24 KSM Briefing Draft.docx; 2017 05 08 CM Status Report.xisx

Hello: Adding Case Status Spreadsheet to previously submitted briefing document. Thanks, Kurt

To: OGC Immediate Office Support <OGCFrontOfficeSupportStaff@epa.gov>

Cc: Dorka, Lilian <Dorka.lilian@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>; Harrison, Brenda
<Harrison.Brenda@epa.gov>; Martinez, Brittany <Martinez.Brittany@epa.gov>; Peterson, Samuel
<Peterson.Samuel@epa.gov>; Stein, Jonathan <Stein.Jonathan@epa.gov>; Khan, Zahra <Khan.Zahra@epa.gov>;
Covington, Jeryl <Covington.leryl@epa.gov>; Farrell, Ericka <Farrell.Ericka@epa.gov>; Nieves-Munoz, Waleska <Nieves-
Munoz.Waleska@epa.gov>; Keeler, Katsumi <Keeler.Katsumi@epa.gov>

Subject: ECRCO - KSM Briefing Document

Hello: Here is ECRCO’s briefing document for Kevin Minoli’s briefing binder for his May 25, 2017 meeting with
ECRCO. Please let us know if you need additional information.

Thanks, Kurt

Kurt T. Temple

Senior Advisor

External Civil Rights Compliance Office
EPA Office of General Counsel

1200 Pennsylvania Avenue, NW

Room 2524B

Washington, D.C. 20460
202-564-7299
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Message

From: Goff, Andrew D [andrew.d.goff@hawaii.gov]

Sent: 8/31/2017 7:33:32 PM

To: Prescott-Tate, Delanie D [delanie.d.prescott-tate@hawaii.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]
cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: EPA Title VI Complaint file nos. 44RNO-16-R9 & 45RNO-16-R9

i can do either September 14" from {2:30-3:30 £5T), or September 20% from {4-5 £5T). P will also check with my client
for availability,

Thank you,

andrew

From: Prescott-Tate, Delanie D

Sent: Thursday, August 31, 2017 8:39 AM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>; Goff, Andrew D <andrew.d.goff@hawaii.gov>
Cc¢: Dorka, Lilian <Dorka.Lilian@epa.gov>

Subject: RE: EPA Title VI Complaint file nos. 44RNO-16-R9 & 45RNO-16-R9

Good morning/afterncont!
'm available 9/14 and 9/20. | will check with my client to see who may be available on those dates and get back to you.
Thanks, Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiality Hotics: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Martinez, Brittany [mailto:Martinez Brittany@epa. gov]

Sent: Thursday, August 31, 2017 7:50 AM

To: Prescott-Tate, Delanie D <gsianis.d.prescoti-tate @hawail gov>; Goff, Andrew D <andrew.d.goff@hawallgow
Cc: Dorka, Lilian <Dorka. Lillan®@enagoy>

Subject: EPA Title VI Complaint file nos. 44RNO-16-R9 & 45RNO-16-R9

Ms. Prescott-Tate and Mr. Goff,
As part of EPA’s External Civil Rights Compliance Office’s (ECRCO) investigation of accepted Title VI complaint file nos.

44RNO-16-R9 and 45RNO-16-R9, we would like to speak with you and representatives of HDOA and ADC to discuss our
case resolution process, including options for informal resolution, as referenced in EPA’s Case Resolution

ED_003057A_00005713-00001





Manual. hitps://www.epa.gov/ocr/case-resolution-manual We would like to conduct this conversation through a
conference call. We currently have availability during the afternoon of September 6 from (4-5 EST), September 14t
from (2:30-3:30 EST), and on September 20 from (4-5 EST). At your earliest convenience can you respond with possible
times that you both may be available for this call?

Thank you,

Brittany Martinez

External Civil Rights Compliance Office
Environmental Protection Agency
(202) 564-0727
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Message

From: Prescott-Tate, Delanie D [delanie.d.prescott-tate@hawaii.gov]

Sent: 8/31/2017 6:38:46 PM

To: Martinez, Brittany [Martinez.Brittany@epa.gov]; Goff, Andrew D [andrew.d.goff@hawaii.gov]
cC: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: EPA Title VI Complaint file nos. 44RNO-16-R9 & 45RNO-16-R9

Good morning/afterncont!
'm available 9/14 and 9/20. | will check with my client to see who may be available on those dates and get back to you.
Thanks, Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiality Hotics: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the Electronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.

From: Martinez, Brittany [mailto:Martinez.Brittany@epa.gov]

Sent: Thursday, August 31, 2017 7:50 AM

To: Prescott-Tate, Delanie D <delanie.d.prescott-tate@hawaii.gov>; Goff, Andrew D <andrew.d.goff@hawaii.gov>
Cc: Dorka, Lilian <Dorka.Lilian@epa.gov>

Subject: EPA Title VI Complaint file nos. 44RNO-16-R9 & 45RNO-16-R9

Ms. Prescott-Tate and Mr. Goff,

As part of EPA’s External Civil Rights Compliance Office’s (ECRCO) investigation of accepted Title VI complaint file nos.
44RNO-16-R9 and 45RNO-16-R9, we would like to speak with you and representatives of HDOA and ADC to discuss our
case resolution process, including options for informal resolution, as referenced in EPA’s Case Resolution

Manual. htips://www.epa.gov/ocr/case-resolution-manual We would like to conduct this conversation through a
conference call. We currently have availability during the afternoon of September 6 from {4-5 EST), September 14
from (2:30-3:30 EST), and on September 20 from (4-5 EST). At your earliest convenience can you respond with possible
times that you both may be available for this call?

Thank you,

Brittany Martinez

External Civil Rights Compliance Office
Environmental Protection Agency
(202) 564-0727
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Message

From:
Sent:
To:

CC:
Subject:

Attachments:

Martinez, Brittany [Martinez.Brittany@epa.gov]

10/18/2017 9:24:42 PM

Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov];
Wilson, Adam [wilson.adam@epa.gov]; Covington, Jeryl [Covington.Jeryl@epa.gov]; Garnett, Desean
[Garnett.Desean@epa.gov]; Grisier, Mary [Grisier.Mary@epa.gov]; Grow, Richard [Grow.Richard@epa.gov]; Grisier,
Mary [Grisier.Mary@epa.gov]

Temple, Kurt [Temple.Kurt@epa.gov]

Draft Interview Questions in Preparation for Monday's Call with Hawaii Witness **For Your Review**

Hawaii Title VI Complaint Draft Interview Questions for Witness 10.18.17.docx

Please take a look at the draft questions for our upcoming call with a witness provided by Earthjustice. If possible,
please provide all comments by 10am, Monday morning.

Desean- If possible, can you send all Region 9 comments in one document. Thank you!
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Message

From:
Sent:
To:

CC:
Subject:

Martinez, Brittany [Martinez.Brittany@epa.gov]

8/31/2017 5:50:04 PM

Prescott-Tate, Delanie D [delanie.d.prescott-tate@hawaii.gov]; Goff, Andrew D [andrew.d.goff@hawaii.gov]
Dorka, Lilian [Dorka.Lilian@epa.gov]

EPA Title VI Complaint file nos. 44RNO-16-R9 & 45RNO-16-R9

Ms. Prescott-Tate and Mr. Goff,

As part of EPA’s External Civil Rights Compliance Office’s (ECRCO) investigation of accepted Title VI complaint file nos.
44RNO-16-R9 and 45RNO-16-R9, we would like to speak with you and representatives of HDOA and ADC to discuss our
case resolution process, including options for informal resolution, as referenced in EPA’s Case Resolution

Manual. https://www.epa.gov/ocr/case-resolution-manual We would like to conduct this conversation through a
conference call. We currently have availability during the afternoon of September 6 from (4-5 EST), September 14t
from (2:30-3:30 EST), and on September 20 from (4-5 EST). At your earliest convenience can you respond with possible
times that you both may be available for this call?

Thank you,

Brittany Martinez

External Civil Rights Compliance Office
Environmental Protection Agency
(202) 564-0727
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Message

From:
Sent:
To:

CcC:
Subject:

Attachments:

McGhee, Debra [mcghee.debra@epa.gov]

10/18/2017 7:22:34 PM

OGC Immediate Office Support [OGCFrontOfficeSupportStaff@epa.gov]; Covington, Jeryl [Covington.Jeryl@epa.gov];
Farrell, Ericka [Farrell.Ericka@epa.gov]; Keeler, Katsumi [Keeler.Katsumi@epa.gov]; Khan, Zahra
[Khan.Zahra@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]; Nieves-Munoz, Waleska [Nieves-
Munoz.Waleska@epa.gov]; Peterscn, Samuel [Peterson.Samuel@epa.gov]; Stein, Jonathan
[Stein.Jonathan@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]

Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]

Reg Review Briefing - ECRCO

2017 10 18 KSM..docx; 2017 10 18 ACTIVE Case Report.xlsx

Dear Colleagues:

attached please find the weekly briefing for the Regular Review with KSM and our active case report.

Debra . McGhee

Team Lead

External Civil Rights Compliance Office
Office Phone: 202-564-4646

“Commit yourself to the noble struggle for human rights. You will make a greater person of yourself, a greater nation
of your country, and a finer world to live in.” ~~ Martin Luther King, Jr., 18th April, 1959
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Message

From: Temple, Kurt [Temple. Kurt@epa.gov]

Sent: 11/29/2017 8:26:46 PM

To: OGC Immediate Office Support [OGCFrontOfficeSupportStaff@epa.gov]

CC: Covington, Jeryl [Covington.Jeryl@epa.gov]; Farrell, Ericka [Farrell.Ericka@epa.gov]; Keeler, Katsumi

[Keeler Katsumi@epa.gov]; Khan, Zahra [Khan.Zahra@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov];
Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]; Peterson, Samuel [Peterson.Samuel@epa.gov]; Stein,
Jonathan [Stein.Jonathan@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; McGhee, Debra
[mcghee.debra@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]

Subject: FW: KSM Briefing Document - Updated

Attachments: 2017 11 29 Briefing Doc.docx; 2017 11 19 Streamlined Open Case Report.xlsx

Sorry. We received a couple of last minute updates. Here are the revised versions for input into Kevin’s briefing binder.

Kurt

From: Temple, Kurt

Sent: Wednesday, November 29, 2017 3:11 PM

To: OGC Immediate Office Support <OGCFrontOfficeSupportStaff@epa.gov>

Cc: Covington, Jeryl <Covington.Jeryl@epa.gov>; Farrell, Ericka <Farrell.Ericka@epa.gov>; Keeler, Katsumi
<Keeler.Katsumi@epa.gov>; Khan, Zahra <Khan.Zahra@epa.gov>; Martinez, Brittany <Martinez.Brittany@epa.gov>;
Nieves-Munoz, Waleska <Nieves-Munoz.Waleska@epa.gov>; Peterson, Samuel <Peterson.Samuel@epa.gov>; Stein,
Jonathan <Stein.Jonathan@epa.gov>; Dorka, Lilian <Dorka.lilian@epa.gov>; McGhee, Debra <mcghee.debra@epa.gov>;
Rhines, Dale <rhines.dale@epa.gov>

Subject: RE: KSM Briefing Document

Hello. Attached are the briefing materials for ECRCO’s Reg Review with Kevin tomorrow. Please let me know if you have
guestions or need additional information. Thanks.

Kurt T. Temple

Senior Advisor

External Civil Rights Compliance Office
EPA Office of General Counsel

1200 Pennsylvania Avenue, NW

Room 2524R

Washington, D.C. 20460
202-564-7299
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 4/13/2017 12:40:59 PM
To: O'Lone, Mary [OLone.Mary@epa.gov]; Wilscn, Adam [wilson.adam@epa.gov]; Covington, Jeryl

[Covington.Jeryl@epa.gov]; Miller, Amy [Miller.Amy@epa.gov]; Grow, Richard [Grow.Richard@epa.gov]; McGhee,
Debra [mcghee.debra@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple. Kurt@epa.gov]

Subject: FW: ADC response to EPA file no. 45RNO-16-R9

Attachments: ADC Response to EPA File No 45RNO-16-R9.pdf; Exhibit A.pdf; Exhibit B.pdf; Exhibit C.pdf; Exhibit D.pdf; Exhibit
E.pdf; Exhibit F.pdf; EPA Response to Earthjustice.pdf; EPA RESPONSE TO EARTHJUSTICE EXH A-G.PDF

Good morning everyone-

Please see the attached responses from ADC and HDOA. As | mentioned in last week’s IP email, | will check calendars
and schedule a meeting with you all.

From: Goff, Andrew D [mailto:andrew.d.goff@hawaii.gov]
Sent: Wednesday, April 12, 2017 10:43 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Cc: Martinez, Brittany <Martinez.Brittany@epa.gov>
Subject: ADC response to EPA file no. 45RNO-16-R9

Director Dorka,

Attached, please find a copy of the State of Hawaii Agribussiness Development Corporation’s response to the EPA’s
acceptance of administrative complaint, EPA file no. 45RNO-16-R9 and exhibits A-F. Please let me know if you have any
questions.

Thank you,
Andrew Goff

Deputy Attorney General

Department of the Attorney General
Commerce and Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1165

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original
message.
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DAVID ¥, 18
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DOUGLAS &, QHIN
STTORNEY SENERM,

RUSSELL A, SuZUG
FIRST DEPUTY ATTORNEY GERERAL

STATE OF HAWAL
DEPARTMENT OF THE ATTORNEY GENERAL
COMMEROE AND BOONOMIC DEVELOPMENT DIVIBION
4238 Qugen STRERT
Kooy, Hawas 98813
{05 S88-1180

April 12,2017

Lilian 8. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

RE: State of Hawail'i Agribusiness Development Corporation’s
Hesponse to the Environmental Protection Agency External Civil
Rishis Compliance Office’s Accepiance of Administrative Complaint

EPA File No. 45BN

Dear Phrecior Dorka,

This letter 1s in response to the investigation that the Environmental Protection Agency
External Civil Rights Compliance Office ("EPA”) has initiated regarding an administrative
complaint filed by Earthjustice (“Earthjustice Complaint™). The Earthjustice Complaint
generally alleges that the State of Hawai’i Department of Agriculture ("HDOA™) and State of
Hawai'i Agribusiness Development Corporation (“ADC”} discriminated against farm workers
and residents of West Kaua’t and Moloka™y, on the basis of race andfor national origin, in
viglation of Title VI of the Civil Rights Act, and EPA’s implementing regulation, Earthjustice

aleged that the ADC has violated Tide VI by: (1) failing to have a Title VI compliance program,
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EPA-ECRCO
File No 43RNO-16-R8
Page 2of 13

{2} leasing land without a policy to restrict pesticide use further than the legal standard set by
state and federal law, and (3) operating a drainage ditch without an NPDES permit.!

The EPA sent ADC and HDOA a notice of acceptance of administrative complaint
44RNO-16-R9 and 43RNG-16-R9 on March 9, 2017 (“EPA Notice”). In the Notice, the EPA
determined that it had jurisdiction to accept the lavestigation. To have jurisdiction, the
complaint must {1} be in writing, (2) allege that discrimination occurred in violation of EPA
regulations, (3) allege discriminatory acts happened within 180 days, and (4) be filed against an
applicant for, or recipient of, BPA financial assistance.” However, as will be discussed below,
the ADC is not an applicant for, or recipient of, EPA financial assistance. Consequently, the
EPA does not have jurisdiction to conduct such an investigation.

The Harthijustice Complaint sets forth several broad and ambiguous allegations, but the
EPA noted that #§ will only investigate the following:

(1}  Whether in administering the pesticides program and the leasing and

licensing of the state land program, the HDOA and/or ADC discriminated

on the basis of race andfor national origin (Native Hawalians) against farm
workers and residents of West Kauvai and Molokai, in violation of Title V1
of the Civil Rights Act, and EPA’s implementing regulation; and

{2} Whether the HDOA andfor ADC is complying with the procedural

safeguard provisions in Title 40, Part 7, Subpant D of the Code of Federal
Regulations ("CFR”), which require recipients of EPA financial assistance

to have specific policies and procedures in place to comply with their non-
discrimination obligations.

* Bee Earthjustice Complaind, pp. 715,
P EPA Notics, pp. 1-2.
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While the scope of the EPA investigation is narrower than the Earthjustice Complaint, the
lack of specificity in what kind of actions are being investigated makes it difficult to
comprehensively respond. HDOA and ADC are separate entities with distinet powers and
authority, and so this response will be tailored only to what is relevant to the ADC as 3 Jand
manager. With that in mind, the ADC will fully comply with the investigation and will supply
any additional information that the EPA believes would be informative but is left out of this
FESPONSe.

The ADC denies any allegations of discrimination of any type. The tenants Earthjustice
complained of were inherited by the ADC with the land. The ADC requires any pesticide use on
its land to be within legal limits, and there is no evidence of adverse disparate impacts that would
constitute discrimination.

i. The EPA does not have jurisdiction.

While the HDOA receives funds from the EPA, the ADC does not recetve any such
funding either directly or indirectly. The ADC is not a subunit of HDOA, and any EPA funding
HDOA receives should not be attributed to it. The ADC is a public corporation established by
statute, and an instrumentality and agency of the State separate and distinet from the HDOA. It is
attached to the HDOA only for limited administrative purposes. Hawai’i Revised Statutes
("HRE") § 163D-3(a) states:

There is established the agribusiness development corporation, which shalibe a

public body corporate and politic and an fnstrumentalily and agency of the State.

The corporation shall be headed by 2 board of directors, The corporation shall be

placed within the department of agricolture for administrative purposes, but the

corporation may later incorporate as a nonprofit corporation if this proves
desirable o further its objectives ...
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{emphasis added).

Courts have analyvzed whether a particular non-recipient state entity, attached to a larger
recipient department, is sufficiently independent of the larger department 1o fall outside of
federal regulations enacted pursuant to Title VL' Those cases have focused on whether the
entities, “though part of the same branch of government, have distinet funding sources and
administrative apparatuses,”™

The ADC is a separate entity and not simply a subunit of the HDOA. The ADC
possesses distinet statutory powers, exercises its authority through a board largely independent of
the HDOA, and is funded by separate and distinet funds, While the ADC is attached to the
HDOA for administrative purposes, the HDOA lacks the substantive power {0 supervise or
control the board or commission in the exercise of its functions, duties, and pmwg:mﬁ

a. ADC’s funding seurces are separate and distinet from HDOA.

The ADC receives funding through appropriations made by the Legislature® and user-

supported revolving funds.’ Pursuant to HRS § 26-35(a), the ADC administratively submits its

 in Sharer v. Oregon, the Ninth Circuit held that Oregon’s Public Defense Servives Commission, while
adminisiratively attached for some purposes o Oregon’s Judicial Department, was sufficiently independent so that
federad financial assistance received by the Judicial Department was not attributed o the Commission. Sharer v,
Oregon, 381 F3d 176, 1I79-B0 (b Cir. 2009)

* The Sharer court found that even though the two entities were attached for some administrative purposes, they
were financed by distinet funding sources, and the administrative head of the Judicial Department had considerably
fess statory authority over the Commission.  Specifically, it was noted that the Chief fustice was authorized 1o
appoint the seven members of the Commission, and serve 35 a nopvoling, ex officio member, but aside from that the
Commission was not subject 1o the exercise of administrative authority and supervision. §d.

¥ See HRS § 26-33(a)8) (“Except as set forth hereinabove, the head of the deparument shall sot have the power 1o
supervise or control the board or commission in the exercise of Hs functions, duties, and powers.”)

& See Exhibit “A” showing the ADC specific sppropristions from the legislatare for the past two years, While
administratively put into the HDOA budget, the appropriations are specifically for the ADC and s projects.
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legisiative budget requests through the HDOA, but ADC does not receive funds from HDOA or
any revolving funds that support HDOA. Conversely, the revolving funds that support ADC
operations do not support HDOA operations. Compare HRS § 163D-15.5 {establishing the
Waiahole water system revolving fund which is administered by the ADC; moneys in the fund
are 1o be used for purposes unigue 1o the ADC); HRS § 1630-17 {establishing the Hawai'i
agriculiural development revolving fund; moneys in the fund are to be used for purposes unique
to the ADC) with HRS § 141-2.7 {establishing the aquaculure development fund within the state
treasury; moneys in the fund shall be used to “[ilmplement the aguatic disease management
programs and activities of the department,” among other things).

Consequently the ADC and HDOA are financed through entirely separate and distingt
funds.

B, ADC has s own sdminisirative structure and statutory suthority.

The ADC has a board of directors of eleven members, eight of which are appointed by
the governor.® The remaining three are ex-officio, voting members, and consist of the director of
business, economic development, and tourism, the chairperson of the board of agriculture, and
the chairperson of the board of land and natural resources.” ADC’s executive director is

appointed by the board, has thelr salary set by the board, and cannot be the chairperson for the

7 See Exhibit “B” showing the user generated revenue, which goes into an ADC special fund,
BHRS § 163D-3(b).
B i
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board of agriculture.'® Therefore, the HDOA chair has very little control or influence over ADC
board decisions.

The ADC has enumerated powers, separate and distinet from the powers of the HDOA,
including the power to sue and be sued, make and alter bylaws for is organization and internal
management, make and execuie contracts, acquire or contract o acquire by grant or purchase
real, personal, or mixed property, carry out specialized programs designed to develop new
markets for Hawai®i agricultural products, and accept gifts or grants in any form from any public
agency or any other source.'!

While the ADC is placed within the HDOA for administrative purposes, the corporation
has the option to later incorporaie as a nonprofit corporation.’? The chairperson of the board of
HDOA has limited statutory authority relating 1o ADC, which includes communicating with the
governor of legislature on behalf of ADC, including ADC’s financial requirements in HDOAs
budget, approving ADC employment decisions, approving purchases of supplies, and allocating
space available to the HDOA for the ADC board. However, “{alny guasi-judicial functions of
the board or commission shall not be subject to the approval, review, or control of the head
of the department . . . and . . . [elxcept as set forth {in HRS § 26-35(1)], the head of the

department shall not have the power to supervise or control the board or commission in the

exercise of its functions, duties, and powers.”""  Finally, the ADC explicitly “shall be

¥,

HHRS § 16304,

THRE S 16301

MRS § 26-35(D) (cmphasis added).
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considered an arm of the State and shall enjoy the same sovereign immunity available to
the State,""

As the ADC has separate funding sources, statutory powers distinct from HDOA, and
exercises ils authority largely independent of the HDOA, it s a state entity separate and distinct
from HDOA and any federal funding received by HDOA should not be autributed to the ADC,
Therefore, the EPA lacks jurisdiction 1o pursae this investigation against ADC. Despite not
receiving any federal funds, out of an abundance of caution the ADC will address the substantive
issues outlined in the EPA Notice,

2. ADC does not diseriminate in s land management practices.

The EPA noted it will investigate into “{wlhether in administering the pesticides program
and the leasing and Hoensing of the state land program the HDOA andfor ADC discriminated on
the basis of race and/or national origin (Native Hawallan) against farm workers and residents of
West Kaua'i and Moloka't, in violation of Title VI of the Civil Rights Act, and EPA’s
implementing regulation.” As ADC does not administer the pesticides program, this response
will be limited to the administering, leasing, and licensing of state land managed by ADC in
Kekaha, Kaua'l

In their inttial complaing, Earthjustice alleged than

ADC is violating Title VI by leasing or licensing state lands in a

manner that fails to protect nearby communities, including Native
Hawailans, from heavy pesticide use . .. ADC has {ailed to adopt

¥ HRS § 26-35(h} {cmphasis pdded).
* EPA Matice, p. L
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or implement any limits on its leasing and licensing program to
protect health and the environment from heavy pesticide use.
Instead, ADC leases or licenses the majority (64%) of the
thousands of acres it manages in West Kauai o
pesticide-intensive  seed companies, without any meaningful
restrictions. By failing to adopt or implement measures to Hmit
leasing or lcensing (o pesticide-inionsive operations or prevent
resulting harm o nearby communities, ADC is violating Title VL
Earthjustice Complaint, p. 13,

First, it should be noted that ADC did not, in fact, lesse any lands in West Kaua'i 1o seed
companies. In 2001, ADC was issued a land lease from the Hawat'i Department of Land and
Natural Resources (“DLNR") for the agricultural land at issue in Kekaha, Kaua't.!® These lands
came to ADC already encumbered by revocable permits to, among other entities, Syngenta
Seeds, Pioneer Hi-Bred Intl, and CEATECH (assigned to BASF).'" Those companies continue
ta be the only seed companies on the ADCs Kekaha properties. Therefore, ADC did not
specifically choose the property at issue for pesticide use, and did not intentionally discriminate

in accepting land with seed companies as tenants,

Furthermore, in converting the existing revocable permits (o Heenses, the ADC made sure

to include terms requiring the licensee to comply with all federal, state and county laws, '

8 Qo Exhibie *C7, the land was eventually st aside 1o the ADC in 2003 vin Exccutive Order No, 4007,

¥ See Exhibiy “I¥.

8 ICENSEE shall comply with the reguirements of all federal, state, and county authorites and observe all fuderal,
state, and county laws, ordinances, snd rules pertaining o the Premises which are sow in force or later may be in
force. Exhabit “D7, p, 22
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including environmental regulations'

and anti-discrimination laws,”™ Therefore, ADC requires
its licensees to comply with all applicable laws regulating the use of pesticides.

This is not a situation where ADC s deliberately placing pesticide users in an area for
discriminatory purposes. Nor is this a situation where ADC s granting entities special
permission to use pesticides above the legal limit, or approving the use of pesticides in anyway.
instead, Earthjustice alleges that not restricting a Heensee’s rights further than the standards set
by federal and state law causes adverse disproportionate impacts upon the native Hawaiian
community in Kekaha*!

The EPA has proposed policy concerning how compliance with environmental health-
based standards relates to whether a specific impact is adverse in Title V] investigations.® In
2000, the established policy was to create a rebutiable presumption if a recipient’s actions were

within EPA guidelines. ¥ The EPA proposed a new policy in 2013, which abrogated the

presurnption but maintained that "[ejavironmental health-based thresholds are set at levels

¥ LICENSEE shall comply with all applicable federal, state, and county environmental impact regulations,
including but not limited 1o Chapter 343, Hawai'i Revised Simutes. as smended, and rules governing historic
preservition. LICEMSEE shall be responsible for obtaining all necessary federal, state, or county clearances, {d.
® LICENSEE shall not use the Premises, nor permit the Premises to be used in support of, any policy that
unlawlully discriminates agatnst anyone based upon creed, color, national origin, sex, or a physical handicap.
LICENSEE shall not practice any unlawhil discriminntion based upon creed, color, national origin, sex, ora
physical handicap. Bxhibu “IY, p 12,

2T We note that the Supreme Court bas held that Title VI prohibits only intestional discrimination, and thesefore a
plaingiil must allege more than a disproportionate effect. See Alexander v. Sandoval, 832 UL, 273, 280 (2001
Courts are sphit over whether a regulation alone can croste an enforceable federad right,. Compare South Camden
Citizens in Action v. New Jersey Deparsment of Environmental Prowection, 2714 F3d 771 Gd G 2000 1 and
Loscliave v, City of Dearborn, 33 F3d 548, 351 (6th Cir 1994, Therefore, we will address the disparate impact
allegation but reserve the right 1o challenge jurisdiction on this poist.

* Federal Register / Vob. 78, No. 81 7 Friday, Aprid 26, 2013, p. 24741

e, atp. 2742,

ED_003057A_00005752-00009





EPA-ECRCO
File No 45RNO-16-R9
Page 10 ol 15

intended to be protective of public health. While compliance with such threshoelds does not
guaraniee no risk, such compliance strongly suggests that the remaining risks are low and at an
acceptable level for the specific pollutani(s} addressed by the health-based threshold.”*

ADC requires all licensees to be in compliance with federal and state regulations
regarding pesticides, which are health-based standards.™ As both the EPA and the state of
Hawat'i regulate such pesticide use, it must be shown that other factors cutweigh the legal use
that ADC is allowing. Such factors could include “the existence of hot spots, cumulative
impacts the presence of particularly sensitive populations that were not considered in the
establishment of the health-based standard, misapplication of environmental standards, or the
existence of site-specific data demonstrating an adverse impact despite compliance with the
health based threshold.”™

To substantiate its allegations, Earthjustice cited 1o the May 25, 2016 Findings and
Recommendations of a Joint Fact Finding Study Group, Pesticide Use by Large Agribusinesses
on Kaua’i (IFF Study Group™). However, the JFF Study Group concluded that there was Hittle
reliable data available to study, and what data was available did not support the conclusion that
the Kaua'i Westside population was suffering from environmental harm. The JFF Study Group's

Executive Summary on health impacts provides an informative synopsis of its findings:

=i,

25 i complinnee with these standards no longer crentes o presumption of no vielation, it should sl be afforded
adequate weight. As a non-regulating state entity, # is important for the ADC, and state agencies in general, o be
able to rely upon such regulations to determine the relmtive public safety, as well as legality, of their actions.

4.
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Currently there is not enough information to conclude if pesticide
use by the seed companies plays any role in the health of Kaua't's
residents. The JFF Study Group reviewed approximately 20 health
conditions in the intemational literature that are associated with
gxposure to various types of pesticides. Comparable data for
Kauna‘i was found for only 11 of these conditions. Five of these
conditions — Developmental Delay, Attention Deficlt Hyperactivity
Disorder (ADHD), Renal Disease, Diabetes, and Obesity -
appeared somewhat elevated on the Westside compared to the rest
of the island.

It is important to note that an association is not proof of causation,
Further, due to small population numbers on the Westside, most of
these measures cannot be considered statistically significant, We
also note that Westside communities have worse health statisticos
for certain conditions that are not directly associated with
pesticides, These conditions include higher incidences of overall
mortality from cancer and stroke, infant mortality, admissions for
preumonia, and asthma or COPD in the elderly. These conditions
have rates among the highest in the state.
See Findings and Recommendations of a Joimt Fact Finding Study Group, Pesticide Use
by Large Agribusinesses on Kauai, p. 8.
in October 2014, Kaua'i residents requested the United States Department of Health &
Human Services, Division of Community Health Investigations, Agency for Toxic Substances
and Disease Registry (“ATSDR”), to evaluate whether agro-chemical practices were affecting

the health of their communities. A study was conducted and in August of 2016 a report was

generated. That report concluded with the observation that “ATSDR is not able to demonstrate
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scientifically whether people near agricultural flelds in Kauva’i west side communities are being
gxposed 1o pesticides at levels of health concern.”™
3. ADC bas specific non-discrimination pelicies and procedures.

The EPA also noted it will investigate into “[wihether the HDOA and/or ADC is
complying with the procedural safeguard provisions in 40 CF.R. Part 7 Subpart D which require
recipients of EPA financial assistance to have specific policies and procedures in place to comply
with their non-discrimination obligations.”™

The State of Hawai’i Department of Human Resources Development maintains the
Policies and Procedures Manual that is issued for Executive Branch Civil Service.®  ADC,
being a part of the Executive Branch, is covered by these Policies and Procedures; notably Policy
No. 601.001.% Policy No. 601.001 specifically states that “[t}he State and its appointing
authorities are required 10 and will take appropriate action when discrimination, harassment or
retaliation is based on a person’s protected class. ... Every State employee is responsible for
assuring that work in the executive branch is conducted in an atmosphere that respects the
dignity of every State employee, and people with whom the State conducts business.” Policy
No. 601.001 contains reporting procedures and also provides information on the Hawai'i Civil

Rights Commission and the Equal Employment Opportunity Commission.

Y See Exhibii “E", p. &

HEnA Notice, p.b.

¥ See Exhibit “F.

¥ See Exhibit 7 atinched 1o the Eanthjustice Complaint,
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The Hawai't Civil Rights Comumission ("CRC”} is a state agency dedicated to enforcing
state Jaws prohibiting discrimination. The CRC was created by Act 219, 1988 Haw. Sess. Laws
387, and codified as HRS chapter 368. The CRC was established "o provide a mechanism that
provides for a uniform procedure for the enforcement of the State’s discrimination laws.™  The
CRC has jurisdiction over HRS chapter 368, part 1 of HRS chapter 378, part | of HRS chapter
489, and HRS chapter 515.%° HRS chapter 378 addresses discriminatory employment practices;
HRS chapter 489 addresses discrimination in public accommodations; and, HRS chapter 315
addresses discrimination in real property transactions.

As ADC is organized under the executive branch, the non-discrimination policies and
procedures in place covering the entire executive branch also cover the ADC. Therefore, should
ADC be considered a reciplent of federal funds, it is complying with the pma’:ezﬁumﬁ safeguard
provisions in 40 C.F.R, Part 7 Subpart D, which require recipients of EPA {inancial assistance to
have specific policies and procedures in place to comply with their non-discrimination
obligations,

4, The NPDES permit issue is being litigated and should not be considered here.

While not mentioned in the EPA Notice, Earthjustice originally alleged that ADC
violated Title VI by not having an NPDES permit. Specifically;

ADC is violatdng Title VI by discharging pollutants without the

requisite  National Pollutant  Discharge Elimination System
{NPDES) permit, to the detriment of Native Hawalians in West

LR section 368.1.
2 See HRS section 368-1 1{a).
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Kaua't . . . These unregulated and unmonitored discharges are of
particular concern since Native Hawatlans gather Hmu and fish in
these areas. The open ditches are not fenced off or marked with
warning signs to prevent children from plaving in them. The
outfalls funnel polluted waters into areas popular for fishing
surfing, swimming, and boating. ADC’s unpermitted drainage
ditch system in the heart of Kekaha and the surrounding
recreational areas has a discriminatory effect on Native Hawallans
and therefore violates Title VL
Earthjustice Complaing, p. 15,

However, Earthjustice has filed a separate action in federal court asking fora
determination on whether ADC is required (o obtain an NPDES permit for the action complained
of.* As the EPA did not mention the issue in its administrative complaing, and the EPA has a
policy of dismissing complaints “if the issues raised in the complaint are the subject of either
ongoing administrative permit appeals or litigation in Federal or state court,” ™ the ADC will not
address the NPDES permit unless specifically requested to do so.

5. Conclusion.

As the ADC is not a recipient of EPA fipancial assistance, there is no jurisdiction o
pursue this investigation. If it is determined jurisdiction exists, the allegations made by
Earthiustice are not substantiated, even by their own evidence, There is no conclusive evidence
of an adverse disparate impact due to ADC not restricting pesticide use on its land further than

standards set by federal and state law. Also, the ADC would be in compliance with Title Vias it

can make use of the Title VI policy in place for the entire Executive Branch. Accordingly, ADC

B Soe Na Kig'! Kai, o1, al. v. State of Howal'i Agribusinesy Development Corporasion, e al., oivil o, 16-00405
DEW-RLP.
# Foderal Register / Vol, 65, No. 124 7 Tuesday, June 27, 2000/ Notices, p, 39873,
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respectiully requests that the EPA-ECRCO investigation into the merits of the Earthjustice

allegations be terminated.

Sincerely,

Andrew Goff
Deputy Attorney General
State of Hawai'i
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DOUGLAS 8. CHIN 6463
Attorney General of Hawai'l

DELANIE D. PRESCOTT-TATE 8821
Deputy Attomey General

425 (Queen Strest

Honolulu, Hawai‘s 96813

Telephone Mo, (808) 586-1180

Facsimile No. (808) 586-1205

Email: delanie.d.prescoti-tate@hawaii.gov

Attorney for Hawai'i Department of Agriculiure
Pesticide Branch

EARTHIUSTICE on behalf of
MOMS ON A MISSION HUI, and
PO‘AL WAL OLA/WEST KAUA'T
WATERSHED ALLIANCE,

Petitioners,
VS,

STATE OF HAWAT'L,
DEPARTMENT OF AGRICULTURE,

Respondent.

o Nenr? ot Mo’ Mmnee® Sovardt® o ot Noast e Mo Pengget® Sengoat Mnnon? enager® Svaprd”

EPA FILE NO. 44RNQO-16-R9 (HDOA)

STATE OF HAWAI'l DEPARTMENT OF
AGRICULTURE’S RESPONSE TO THE
ENVIRONMENTAL PROTECTION
AGENCY, EXTERNAL CIVIL RIGHTS
COMPLIANCE OFFICE DECISIONTO
INITIATE INVESTIGATION INTO
ALLEGATIONS OF DISCRIMINATORY
ACTS, EXHIBITS A-G

Director Lilian §, Dorka
External Civil Rights Compliance Office
Office of General Counsel, EPA

STATE OF HAWAI'l DEPARTMENT OF AGRICULTURE'S
RESPONSE TO THE ENVIRONMENTAL PROTECTION AGENCY,
EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE DECISION TO

INITIATE INVESTIGATION INTO ALLEGATIONS OF DISCRIMINATORY ACTS

The STATE OF HAWAI'L, DEPARTMENT OF AGRICULTURE, (“"HDOA™), by and

through the State of Hawai"i Department of the Attorney General, does hereby submit this

response to the Environmental Protection Agency ("EPA”) External Civil Rights Compliance

Office ("ECRCO") that has initiated an investigation into allegations by EARTHIUSTICE on

behalf of Moms on a Mission Hui, and P8%at Wat Ola/West Kaua'l Watershed Alliance
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{collectively “EarthJustice™). This response will address EarthJustice allegations of
discriminatory actions by HDOA Pesticide Branch under 44RNQ-16-R9 (HDOA), The Hawaii
Agribusiness Development Corporation (“ADC”) will separately address issues raised by
Earthlustice under 45RNG-16-R9 (ADC).

BRIEF BACKGROUND

By way of letter dated March 9, 2017, the EPA-ECRCO informed HDOA that it had
accepted for investigation two (2) allegations from the September 14, 2016 Earthlustice
“Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.5.C section 20004, 40 CFR
Part 7 and 7 CFR Part 157 (“Earthlustice Complaint™). The EPA-ECRCO framed the allegations
accepted for investigation as follows:

{1}  Whether in administering the pesticides program and the leasing and

licensing of the state land program, the HDOA and/or ADC discriminated
on the basis of race and/or national origin (Native Hawaiians) against farm
workers and residents of West Kauai and Molokai, in violation of Title VI
of the Civil Rights Act, and EPA’s implementing regulation; and

{2}  Whether the HDOA and/or ADC is complying with the procedural

safeguard provisions in Title 40, Part 7, Subpart D of the Code of Federal

Regulations ("CFR”), which require recipients of EPA financial assistance
to have specific policies and procedures in place to comply with their non-
discrimination obligations.

HDOA received the EPA-ECRCO notice of acceptance of administrative
complaint 44RNO-16-R9 (HDOA) and 45RNO-16-R9 (ADC) on Monday, March 13,

2017. Pursuant to 40 CFR section 7.120 (d)(1)(iii), the party complained against, in this
case HDOA, may submit a response to the EPA-ECRCO administrative complaint within
thirty (30} calendar days of receiving notice of acceptance. Accordingly, HDOAs

response is due no later than Apnil 12, 2017,
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ALLEGATIONS

HDOA received a copy of the September 14, 2016 EarthJustice Complaint on
March 30, 2017. Based upon a review of the complaint and accompanying exhibits,
HDOA understands the Earthlustice Complaint to be calling upon EPA-ECRCO and the
United States Department of Agriculture (*UUSDA™) Office of the Assistant Secretary for
Civil Rights, to investigate HDOA and ADC (o ensure compliance with Title VI of the
Civil Rights Act of 1964, The EarthJustice Complaint cites the following actions as
evidence that HDOA has discriminated against Native Hawaiians:

(A}  Lack of Title VI programs;

(B}  Failure to limit pesticide registration;

{C}  Failure to require or implement protective buffer zones; and

{I3}  Failure to enforce federal and state pesticide laws,

See page 7 of the Earthlustice Complaint.

Earthustice alleges that by failing to comply with Title VI and its implementing
regulations, HDOA’s actions as set forth above have had a disproportionate effect on
Native Hawalians living in West Kaua‘i and the island of Moloka®i. See page 1 of the
EarthJustice Complaint. Exactly how this disproportionate effect is being accomplished
is not explained.

HDOA RESPONSE

As to the first item accepted for investigation by EPA-ECRCO, the allegation as
reframed by EPA-ECRCO does not comport with the actual allegations containgd in the
Earthlustice Complaint. The EarthJustice Complaint alleges that ADC is leasing or

licensing State Land without protecting communities from pesticides. See page 13 of the
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Earthiustice Complaint. The EPA-ECRCO administrative complaint expanded the scope
of the EarthJustice Complaint by adding HDOA as an entity that, in administering the
leasing and licensing of State Land, discriminates against Native Hawaiians, farm
workers, and residents of West Kaua'f and Moloka'i. See page 2 of the EPA-ECRCO
administrative complaint. Adding HDOA to the allegations made by EarthJustice against
ADC broadened the scope of the EarthJustice claims without providing necessary
supporting details. The illustrations attached to the EarthJustice Complaint as Figures |
to 7, are general in nature, and fail to identify specific parcels, or owners of specific
parcels, by anyone other than ADC. This lack of accurate information relating to non-
ADC lands hampers HDOAs ability to properly respond to the administrative complaint.

HDOA strongly denies all allegations raised in the EarthJustice Complaint and the
EPA-ECRCO administrative complaint,

A HDOA has a Titde VI Program,

HDOA is part of the State of Hawai‘i Executive Branch., HRS section 26-4 (12).
“Under the supervision of the goveror, all executive and administrative offices, departments,
and instrumentalities of the state government and their respective functions, powers, and duties
shall be allocated among and within the following principal departments that are hereby
established: ... Department of agriculture (Section 26-16) ...” Jd In performing its duties
as part of the State of Hawai'i executive branch, HDOA has been tasked with the following
responsibilities:

{1} Promote the conservation, development, and utilization of agricultural
resources in the State;

{2} Assist the farmers of the State and any others engaged in agriculture
by research projects, dissemination of information, erop and livestock reporting

service, market news service, and any other means of improving the well-being of
those engaged in agriculture and increasing the productivity of the lands:
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{3} Administer the programs of the State relating to animal husbandry,
entomology, farm credit, development and promotion of agricultural products and
markets, and the establishment and enforcement of the rules on the grading and
labeling of agricultural products; and

{4} Administer the aquaculture program under section 141-2.5,

HRS section 26-16 (c}. In an effort to fulfill its statutory mission, HDOA has sought and
received funds from the EPA and USDA.

Pursuant to 40 CFR section 7.80 (a), HDOA submitted assurance to EPA that it provides
notice that it does not discriminate on the basis of race, color, national origin, sex, age, or
disability in its programs or activities. EPA has been satisfied with these assurances and has not
requested any other information from HDOA on its non-discrimination program.

Pursuant to 7 CFR section 15.4, HDOA submitted assurance to USDA that any program
or activity conducted by HDOA would be in compliance with Title VI of the Civil Rights Act of
1964, USDA has been satisfied with these assurances and has not requested any other
information from HDOA on its non-discrimination program.

Within recent memory, it has been unnecessary for HDOA to make use of its non-
discrimination program. HDOA staff does not remember anyone, including the EarthJustice
complainants, contacting HDOA with accusations of discriminatory practices.

By way of a request to access a government record, Earthfustice asked HDOA to provide
“a copy of any writien inai&riai describing or documenting any Title VI compliance program(s)
the Hawai‘i Department of Agriculture has or is implementing fo ensure that its actions do not
involve discriminatory treatment and do not have discriminatory effects even when facially

neutral{.]” See Exhibit 3 attached to the EarthJustice Complaint. EarthJustice sought access to

this information claiming that the requested records were “not readily available in the public
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domain because [they] are not available on [H]DOA s website nor, to my knowledge, in any
other publicly-accessible place.” See page 3 of Exhibit 3 attached to the EarthJustice Complaint,

In response to this public record request HDOA provided EarthJustice with a copy of
Policy No. 601.001, entitled the Discrimination/Harassment-Free Workplace Policy, and the
HDOA Limited English Proficiency Plan. See Exhibits 6 - § attached to the FarthJustice
Complaint. Earthlustice declined HDOAs offer to provide copies of contract provisions that
require contractor’s fo comply with state and federal anti-discrimination laws. As explained in
Exhibit 6 attached to the EarthJustice Complaint, “HDOA does not have a document specifically
described as HDOA Title VI program.” EarthJustice misinterpreted this statement as an
assertion that no Title VI program exists at HDOA. See page 7 of the EarthJustice Complaint.
Nothing could be further from the truth.

The HDOA website, which is accessible to the public, does provide access o non-
discrimination information. The “jobs” link leads to an announcement from the State of Hawai‘i
Human Resources Development State Recruiting Office, which states:

. - . As required by Federal and/or State laws, we do not discriminate on the basis

of age, sex (including gender identity or expression), religion, race, color,

ancestry, national origin, disability, marital status, veteran’s status, sexual

arientation, arvest or court record, citizenship, genetic information or any other

protected characteristics. The State of Hawai[*}i is an equal opportunity employer

and complies with applicable State and Federal laws relating to employment

practices.

See Exhibit A,
This announcement also contains steps to take for decision review. See Fxhibit A. The

HDOA website also provides a link to the USDA wehsite, which contains a link to the USDA

Non-Discrimination Statement. Sez Exhibit B.

&
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The State of Hawai‘i Human Resources Development office maintains the Policies and
Procedures Manual that is issued for Executive Branch Civil Service. See Exhibit C. HDOA,
being a part of the Executive Branch, is covered by these Policies and Procedures; notably Policy
No. 601.001. See Exhibit F. Policy No. 601.001 specifically states that “The State and its
appointing authorities are required to and will take appropriate action when discrimination,
harassment or retaliation is based on a person’s protected class. ... Every State employee is
responsible for assuring that work in the executive branch is conducted in an atmosphere that
respects the dignity of every State employee, and people with whom the State conducts
business.” See Exhibit 7 attached to the EarthJustice Complaint. Policy No. 601.001 contains
reporting procedures and also provides information on the Hawai‘i Civil Rights Commission and
the Equal Employment Opportunity Commission.

The Hawai'i Civil Rights Commission (“CRC”) is a state agency dedicated to enforcing
state laws prohibiting discrimination. The CRC was created by Act 219, 1988 Haw. Sess. Laws
387, and codified as HRS chapter 368. The CRC was established “to provide a mechanism that
provides for a uniform procedure for the enforcement of the State’s discrimination laws.” HRS
section 368.1. The CRC has jurisdiction over HRS chapter 368, part T of HRS chapter 378, part I
of HRS chapter 489, and HRS chapter 513, See HRS section 368-11(a). These Hawai'i statutes
compliment the federal non-discrimination laws. HRS chapter 378 addresses discriminatory
employment practices; HRS chapter 489 addresses discrimination in public accommodations;
and, HRS chapter 515 addresses discrimination in real property transactions,

It is interesting to note that a quick inlernet search using the terms “State of Hawai‘i”,
“discrimination policy”, and “Title VI”, will direct the user to the State of Hawai‘i Department

of Human Resources Development and CRC websites. As the attached exhibits demonstrate,

ED_003057A_00005754-00007





HDOA does have specific policies and procedures in place to comply with its non-discrimination
obligations. See Exhibits A to F. These policies and procedures are readily available to the
public.

HDOA is mindful of its obligation under Article I, Section § of the Constitution of the

State of Hawai®i, which provides that: “No person shall be deprived of life, liberty or property
without due process of law, nor be denied the equal protection of the laws, nor be denied the

enjoyment of the person’s givil rights or be discriminated against in the exercise thereof because

of race, religion, sex or ancestry.” {(Emphasis added.) HDOA is charged with the responsibility

of enforcing Hawaii’s pesticide laws and it is a responsibility HDOA takes very seriously.

The Earthlustice Complaint accuses HDOA of failing to enforce Federal and State
Pesticide laws. See page 12 of the EarthJustice Complaint. In 2015, HDOA began a concerted
effort to bring its enforcement actions to top tier status. HDOA has eliminated the enforcement
backlog. HDOA responds to pesticide complainis in a timely manner, generally within twenty-
four (24) hours. Investigations are conducted in a thorough and professional manner. HDOA
continues 1o conduct as many routine inspections as possible. HDOA has initiated changes to its
education program io ensure applicators have the knowledge necessary to protect workers and
the public from off-label pesticide use. Rules addressing activities related to the safe use of
pesticides as set forth in Title 4, Chapter 66, Hawai i Administrative Rules, have been updated
and are currently awaiting public comment.

HDOA has successfully accomplished this increased performance despite limited
resources; and, despite having these limited resources diverted fo respond to public information

requests and baseless allegations. Suffice it to say, when a violation of the pesticide laws is
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found to have occurred within the State of Hawai‘l, action commensurate with HDOA’s power
and abilities has been, and will continue to be, faithfully enforced.

B. HDOA only licenses pesticide products for use in Hawai‘i that are
deemed safe for use by the EPA when used according to label directions.

Section 136a of Title 7, United States Code (“USC”) prohibits any person, in any State,
from distributing or selling “any pesticide that is not registered” with the FPA. /4. The State’s
ability to license pesticide products is limited by 7 USC section 136v, which provides that: “A
State may regulate the sale or use of any federally registered pesticide or device in the State, but
only i and to the extent the regulation does not permit any sale or use prohibited by this
subchapter.” Jd. Thus, if a pesticide product has not been registered by EPA it may not be used
or licensed by the State of Hawai‘i, except under limited circumstances. See HRS section 149A-
H (a}(2) (it is unlawful for any person to distribute, sell, or use any pesticide unless a label
bearing all information in section 149A-15 is affixed to the container); and HRS section 149A-15
{7} (each container must have a printed label attached that lists the “EPA registration and
establishment numbers™); See also HRS section 149A-12 (lists exemptions to the prohibitions set
forth in HRS section 149A-11 {(a)).

The EPA has established a rigid protocol for registering pesticide products. See 7 USC
section 136a {c}). The EPA evaluales pesticide products for human and environmental risks. 7d
The EPA reviews the pesticide label to ensure the directions are adequate, easy to understand,
and appropriate to address safe use. 40 CFR section 156,10, The EPA reviews each pesticide
registration at least once every fifteen (15) years, 7 USC section 136a (g). The EPA has the
resources and expertise available to evaluate pesticides products for any risk to human health and

the environment. Based upon this expertise, the State of Hawai‘l relies upon the FPA’s

9

ED_003057A_00005754-00009





registration process and periodic review to ensure all pesticides licensed for use in the Siate are
safe when used according lo label directions.

Likewise, the EPA has used its expertise and resources to determine when application of
cerfain pesticides require establishment of a buffer zone to ensure no unreasonable adverse
effects result from the pesticide application. The buffer zone requirement is part of the product

labeling. See label for Paladin Pic-21, EPA Reg. No. 55050-7 at www.epa.gov/soil-

fumigants/soil-funigant-labels-chloropicrin (last visited April 11, 2017). HDOA takes

enforcement action in instances where the applicator is found to have used a pesticide in a
manner inconsistent with its label by failing to establish a buffer zone when required by the
pesticide labeling. See HRS section 149A-31 (1), HDOA relies on EPA’s superior ability to
conduct scientific investigation into environmental effects of pesticides when determining the
necessity of requiring a buffer zone.

All of the restricted use pesticides cited by EarthJustice as justification for its
discrimination allegations, (Chlorpyrifos, Atrazine, Metolachlor, Bifenthrin, and Paraquat
Dichloride), have been approved for use by the EPA. Before a pesticide product is given
registration approval, the EPA must determine that the pesticide “will perform its intended

function without unreasonable adverse effects on the environment” and the pesticide “when used

in accordance with widespread and commonly recognized practice . . . will not generally cause

unreasonable adverse effects on the environment.” 7 USC section 136a (€}(3XC) and (D)

{emphasis added). The term “environment” is defined in 7 USC section 136 (§) and “includes
water, air, land, and all plants and man and other animals living therein, and the
interrelationships which exist among these.” (Emphasis added.) The EPA has determined that

Chlorpyrifos, Atrazine, Metolachlor, Bifenthrin, and Paraquat Dichloride, when used as directed,
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will not cause unreasonable adverse effects to the environment, including sensitive populations.
It is incumbent upon the EPA to cancel a pesticide’s registration should any evidence of
unreasonable adverse effects develop. See 7 USC section 136d (b). EPA has the power to
remove a pesticide from circulation when it is deemed unsafe. Again, until such time that FPA
chooses to cancel a pesticide registration, HDOA will rely on EPA’s superior ability to conduct
scientific investigation into environmental effects of pesticides,

Earthlustice cited, as justification for its discrimination allegations, the May 23, 2016
Findings and Recommendations of a Joint Fact Finding Study Group, Pesticide Use by Large
Agribusinesses on Kaua't (“JFF Study Group”). However, what the JFF Study Group actually
discovered was that little reliable data was available to study, and what data was available did
not support the conclusion that the Kaua®i Westside population was suffering from
environmental harm. A review of the JFF Study Group’s Executive Summary provides an
informative synopsis of its findings:

Information was patchy and fragmented; incomplete proprietary data; small
statistical samples; confounding demographic variables; Jack of human and
environmental health exposure data; no information on the location, times or volume of
pesticide applications; pesticides discovered in trace amounts at levels below EPA action
standards; no local data on pesticide effects on birds and bats; minimal data on pesticide
effects on wildlife; no information to conclude pesticide use plays any role in the health
of Kaua‘i residents; small West Side population yields statistically insignificant results;
no lifestyle or socio-economic data included; and, conflicting opinions of what caused
evacuation incidents at Waimea Canvon Middle School.

See pages 6 to 9 of the Findings and Recommendations of a Joint Fact Finding Study Group

dated May 25, 2016 available at www.accord3.convpel 000.cfim (last visited April 11, 2017).

In October 2014, Kaua‘i residents requested the United States Department of Health &

Human Services, Division of Community Health Investigations, Agency for Toxic Substances

and Disease Registry ("ATSDR"), to evaluate whether agro-chemical practices were affecting

it
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the health of their communities. A study was conducted and in August of 2016 a report was
generated. This report concluded with the observation that “ATSDR is not able to demonstrate
scientifically whether people near agricultural fields in Kaua‘i west side communities are being
exposed to pesticides at levels of health concern.” See page 5 of Exhibit G. Earthlustice’s
allegation that Native Hawaiians are disproportionately suffering adverse effects from pesticide
use has not been proven.

The responsibility for safeguarding the public health has been delegated to the Hawai‘i
Department of Health ("HDOH™). “The department of health shall have general charge,
oversight, and care of the health and tives of the people of the State, and shall pursue as a goal,
the achievement of health equity.” HRS section 321-1(a) (Supp. 2016). “The department of
health shall maintain, as it deems advisable . . ., an environmentally-related human illness and
injury surveillance system for conditions determined by the director to present a threat to public
health in order to ascertain the incidence, distribution, and other epidemiological characteristics
of these ilinesses and injuries.” HRS section 321-311. “Environmentally-related human
illnesses or injuries are those designated acute or chronic adverse health effects associated with

exposure to pesticides, lead, or other toxic substances determined by the director to present a

threat to public health.” HRS section 321-312 (emphasis added). “Nothing in [the Hawai‘i
Pesticides Law] shall be construed to amend or alter the functions, duties, and powers of the
department of health relative to chapters 321, 322, 328, and 330.” HRS section 149A-4. HDOYH
is the department statutorily obligated to investigate allegations of environmentally-related

human 1linesses,
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C. HDOA Leasing and Licensing of State Land.

As mentioned above, the EarthJustice Complaint limits the allegations of Title VI
violations in the leasing and licensing of State land to ADC. However, in its investigation of the
Earthlustice Complaint allegations, EPA-ECRCO has enlarged the scope of the EarthJustice
Complaint to include HDOA leasing and licensing of State land on Moloka'i and West Kaua®i
without any clear explanation or allegation about the HDOA lands. EPA-ECRCO has not
provided a clear delineation on the exact area it considers to encompass “West Kaua‘i”, As such,
HDOA has made a good faith effort to determine the area it believes to be West Kaua‘i.

The HDOA Agricultural Resource Management Division currently oversees
approximately twenty-four (24} leases over twenty-four (24) parcels of land (about 1,036 acres in
total} on Moloka'i and approximately fourteen (14) leases over twenty-four (24) parcels of land
in West Kauai (about 260 acres in total). Of these, only two (2) leases over two (2) parcels of
land (about 95 acres) on Moloka'i and four (4) leases over four {4) parcels of land (about 98
acres) on West Kaua‘l were found to be leased to seed companies.

These lands were transferred to HDOA from the Hawai‘i Department of Land and
Natural Resources with existing leases and lessees and/or revocable permits and permittees
pursuant to Governor Executive Orders and HRS Chapter 166 (Agricultural Park Lands), or
pursuant to HRS Chapler 166E (Non-Agricultural Park Lands). HDOA consents to assignments
by lessees {0 assignees chosen by the lessees so long as the assignment and the assignees comply
with any and all requirements under HRS Chapter 166 or Chapter 166E, as applicable, and with
HDOA’s related administrative rules. At least with respect to HDOA lands, the selection of
tenants and lease terms were not selected by HDOA, and HDOA cannot be held responsible for

circumstances ouiside of its control.

i3
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CONCLUSION

The allegations made by EarthJustice are nothing more than supposition and innuendo,
not fact. HDOA does have a Title VI policy in place, along with the entire State of Hawai‘i
Executive Branch. EPA is the agency that oversees pesticide safety and use and HDOA defers to
its knowledge and expertise in the field, No pesticide product is licensed in Hawai‘i unless it is
first registered with EPA. EPA has ratified HDOA s actions by approving the pesticides for
registration in the first place. Accordingly, HDOA respectfully requests that the EPA-ECRCO

investigation into the merits of the Earthlustice allegations be terminated.

DATED: Honolulu, Hawai®, Y ;! 53",!; 2017

DOUGLAS 8. CHIN
Attorney General of Hawai'i

DELANIE D. PRESCOTTTATE
Dieputy Attorney General

Attorneys for Petitioner
DEPARTMENT OF AGRICULTURE
STATE OF HAWAX'L
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EXECUTIVE CHAMBERS
HONOLULY

DAYID Y. 1GE
GOVEANDR

June 12, 2015

Tha Honorable Ronald D. Kouchi, The Honorable Joseph M. Souk,
President Speaker and Members of the
and Members of the Senale House of Hepresentatives

Twenty-Eighth Stale Legisiature Twenty-Eighth State Legisiature

State Capitol, Room 408 State Capitol, Room 431

Honoluly, Hawaii 896813 Honolulu, Hawai' 86813

Lear President Kouchi, Speaker Souki, and Members of the Legislature:
This is to inform you that on June 12, 2015, the following bill was signed into law:

HB500 HD1 SD1 CD1 RELATING TO THE STATE BUDGET
ACT 118 (15)

Sincerely,

Governor, State of Hawai'
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TWENTY-EIGHTH LEGISLATURE, 2015
STATE OF HAWAII
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RELATING TC THE STATE BUDGET.

AL PROVISIONS

SBCTION 1. SHORT TITLE. This Act shall be known and may
be pited ag the General Appropriations Act of 2015.

SECTION 2. DEFINITIONS. Unless othesrwise clear from the
ocontext, az uged in this Act:

{a} ‘*Program IDY means the unicue identifier for the

specific program, and consists of the abbreviation for the

organization responsible for carrying out the program, followed

by the organization number for the program.

(b} *Expending agency" means the execubive department,

independent commission, bureau, office, board, or other
astablishment of the state government {other than the
legislature, office of Hawailan affairs, and dudiciary), the
political subdivisions of the States, or any guasi-public
institution supported in whole or in part by state funds, which
is authorized to expend specified appropriations made by this

Act.

HBE00 CD1 BIFS.doc
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Page 2

500

HD 1
80.1
CD1

Bbbreviations where used to denote the expending agency

shall wmean the following:

BER

&GE

ATG

BED

BUF

CCA

DEF

LTG

PED

Department
Department
Department
Department
Tourisn

Department
Department
Departmant

Dapartment

af

of

ok

of

af

of

of

of

Office of ths

Department
Department
Department
Department
Department

Department

of

of

of

of

Office of the

Department

subgidies

Department

of

of

Agriculture

Besounting and General Services

the Attorney General

Business, Economic Development

Budget and Finance

Commerce and Consumer Affairs
Defanse

Education

Governor

Hawaiian Home Lands

Human Services

Human Resources Development
Bealth

Labor and Industrial Relations
Land and Hatural Resources
Lisutenant Governor

Pubhlic Safety

Taxabion

. and
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i1

i3
i4
i5
16
17
18
1%
20
21

22

Fage 3

TEN
ToH
CCH
COH
LOK
COM

{e)

Department of Transportation

University of Hawail

-City and County of Honolulu

County of Hawalil
County of Kauail
County of Mauil

*Means of financing® {or "MOF"} means the source from

which funds are appropriated or authorized to be expended for

the programs and projects specified in this Act. ALl

appropriations are followed by latter symbols. Such letber

symbols, where usad, shall have the following meanings:

A general funds

B special funds

C genaral obligation bond fund

D general obligation bond fund with debt pervice cost to

be paid from special funds

B  revenus bond funds

J federal aid interstate funds

K federal aid primary funds

L. federal ald secondary funds

M federal aid urban funds

N federal funds

HBEO0 CD1 BIFS.doc
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HD. 1
S.0. 1

CD. 1

P other federal funds
E private cmntribmtians
“S gmunty funds
T trust funds
U interdepartwental transfers
v federal stimulus funds
¥ revolving funds
¥ other funds
{d}] ‘v*Position celiling® means the maximum number of
permanent positlons that an expending agency is authorized for a
parcicular program during a specifisd period or pericds, as
denoted by an asterisk.
(e} ®Capital project numbey® msans the official number of
the capital project, as assigned by the responsible
erganization.

PART IX. PROGH

APPROPRIZTIONE

SROTION 3. APPROPRIATIONS. The following sums, or sc much
cthereof ap may be sufficient to accomplish the purposes and
programns designated herein, are hereby sppropriated or
authorized, as the case may be, from the means of financing
specified to the expending agencies designated for the fiscal

biennium beginming July 1, 201%, and ending June 30, 2017. The
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total expenditures and the number of positions in sach fiseal
yvear of the blennium shall nob exceed the sums and the number
indicated for each fiscal vear, except as provided slsevhers in

this Act, or as provided by general law.
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PROGHRAR APPROPRIATIONS
APPROPRIATIONS
FISCAL M FISCAL M
TEM PROG. EXPENDING YEAR 0 YEAR a
N, in PROGRAM AGENCY 20952016 F 20482017 F

2. AGRLIZZ -~ AWIMAL DISEASE COWIROL
ORPBRATING BGR

2GR
AGR

10, IMR1TZ - FOREBSTRY - RESOURCE MaNag

OFERATING LER
LHR
LER
INVESTHMENT CRPITAL 2114

1i. AORISI ~ QUALITY AND PRICE ASSURANCE
UPERATING 2GR

ABR
AGR
AGR
AGR

13.68%
1,435,508
§,00%

281, 0528
377,5189

17.88¢%
T41,504A
1,855,475
1.50%*
8,825,0008
&

16.00%
1,62%, 5953
3.00%

40%, 8218
300, 0007
536, 0200
78, 5249

1%.  AGRITL -~ AGRICULTURNL DEVELOPMENT AND MARKETIRG

OPERATING ALR
BGR
AGR

13. AGRI41 - BAGRICULNURAEL RESCURCE MANAGEMENT
OPERATING AGR
BGR

AGR
AGR

14. AGR1E1 -~ AGRIBUSINESS DEVELOBMENT AND RESEARCH
50,6018

AGR

HBS00 CD1 EBIFS.doo

14.00%
1.906,2884
420, BU0R
234, 784N

&.00%
488, 6545
24.50%
2,471, 7178
7.50%
1,206, 558%W
4, 700, Dong

‘BOO, 0008

4,255, 635%

¥r AND DEVELOPMENT

13.58* *
1,462,8824
5.00%
281, 0528
377,518

17.80%
623,301A
1,355,458
1.58¢
1,.048,008P
31,008, 0080

i6.00%
L,304,8058
d.00%
408,7078
300, 0007
36,0209
F8,824P

14,00
1,730,4243
420,0008
248,280

&.00%

428, 403R
24,50
2,.500,0558
7.50%
1,337,8908
&

‘50,8014
‘B0, poag
3,.780,307W
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PROGRAM APPROFRIATIONS

APPROPRIATIONS

FISCAL M FIBCAL M

ITEM PROG, EXPENDING YEAR o YEAR Q
MO, in PROGRAM AGENCY 20182018 F 20482017 F
INVESTMENT CAPITAL RGR- 3L

i5. AGR1PZ - GENERAL ADMINISTRATION FOR AGRICULTIRE

W53 GH ol R 188 i L8 Bed fott

16

24.00% 24.00%
OPERATING AGR 1,918, 787A 1,960,563A
5.00% 5.00%
BGR 1,108,2808 1,108,2808
THVESTMENT CAPITAL ans 1,800,0000 508, 0000
16, LWRIS3 - FISHERIES MA
9,00% 9, 00%
OPRRATING LHR 763, 7785 768, 8435
1.00% 1.00%
LNR 306,7508 306,7508
LHR 388,326 385,326
2.00% 2,060%
LNR 249,0589 255, 058P
INVESTMENT CABITAL LNR 1,500, 0000 e
17. AGR1S3 - AQUACULTURE DEVELODPMENT PROGREM
‘ &.00% 4.00%
OPERATING AGR 333,736R 341, 5484
AGR 1285, 0008 125, 5008
18, BEDIZ0 - HAWAII STATE ENERGY OFFICE
ORBRATING BED 232,874A A
5, 00% 5. 6o
BED 55,542, 4578 §5,537,2928
BED 1,508, 0008 o
1%. BEDI43 -~ HIGH TECHNOLOGY DEVELOSMENT CORDORATION
1.50% 1.50%
OPERATING BED 1,064, 6025 1,075, 8814
1.50% 1.%0%
BED 3,789,5508 3,805, 4880
BED 1,500, 5008 1,500, 000W
BED 15,889, 7108 15, 988, 73,00
20. BEDISS - HAWAII STRATESIC DEVELOPMENT CORPORATION
CRERATING BED 2,608,5158 2,608,5188
BED 4,307, 923W 4,314,406%
21. BEDL46 - NATURAL ENERGY LABORATORY OF HAWAII AUTHORITY
CPERATING BED 7,778,7388 7,616,3998

HBB00 Dl EIPS.

Ao
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CABITAL INPHOVEMENT PROJECTS

cozg
Dobs
e

APPROPRIATIONS (N 000'8)
CAPTAL FISCAL B FISCAL [
ITER  PROJECT EXRPENDING YEAR 3 YEAR 3
MO N TILE AGEMOY NS08 F O 2esY P
&. EOHBld DITOH TREIGATION SYBTEM
IMPROVEMENTS, HAMAIZL
PLAKS FOR IMPROVEMBENTS T0 THE ROHRLAR
SBTTCH IRRICGATION SYSTEM AND APPURTENANT
WORKS .
PLANE 3, 500
TOTARL PUNDING SER 1,500 0 [
T ERMUBELE VACUUM OOOLING BLANT, HABRAIX
FLANG, DERIGH RAND CONSTRUCTION POR
INFRASTRUCTURE AND RULILDING OF B POST-
HARVEZT FROILITTY AND ¥ARDUDM COOLIRG
PLANT .
BTLANS b3
LESIGR b
SONSTROCTION S8
TOTAL PUNDING B3R i.800Q o
AGRISY ~ AGRIBUSIHNESS DEVELOPMENT AKD RESEARUH
5. AGRICULTURAL LAND, ORHU
LLANS ) LAND ACOUISITION ARD DESTGN
FOR LAND ACOUISITION O ORHU: THME ¥-31-88«
3%; Tel-02=086; Tole02-34; B-5-03-07; E-5-
gz-11.
kil 8,588
RES TGN 1
Toral FIRIDING AR AR 080 0 e

HBS00 <Nl EIFS
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EXECUTIVE CHAMBERS
HONOLULU

DAVID Y. IGE
GOVERNDS

June 23, 2016

The Honorable Fonald D. Kouchl, The Honorable Joseph M. Sould,
President Speaker and Members of the
and Members of the Senats House of Representatives

Twenty-Eighth State Legislature Twenty-Eighth State Legislature

State Capitol, Room 408 State Capitol, Hoom 431

Honoluly, Hawal'l 88813 Honolulu, Hawali 88813

Dear President Kouchi, Speaker Souki, and Members of the Legislature:
This is to inform you that on June 23, 20186, the foliowing bill was signed inlo law:

HB1700 HD1 8D1 CDY RELATING TO THE STATE BUDGET
ACT 124 (16)

Sincerely,

&

DAVID Y. 1GE
Govermnor, State of Hawalli
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HOUSE OF REPRESENTATIVES 1700

TWENTY-EIGHTH LEGISLATURE, 2016 CHD.

STATE OF HAWAH 8D. 1
CD. 1

RELATING TO THE STATE BUDGET.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL

BECTION 1. This Act shall be known and may be cited as the
Supplemental Appropriations Aot of 2016.

SECTION 2. This Beb smends Act 119%, Session Laws of
Hawaii 2015, and other appropriations and authorizations
effective during f£iscal biennium 2015-2017.

SRCTION 3. Part IT, act 119, Session Laws of Hawaii 2015,
is amended by amending section 3 to read as follows:

fGECTION 3. APPROPRIATIONS. The following sums, or so
much thereof as may be sufficlient to accomplish the purposes and
programs designated herein, are hereby appropriated ox
authorized, as the case may be, from the means of finesncing
specified to the expending agencies designated for the fiscal
biennium beginning July 1, 2015 and ending June 30, 2017. The
total expenditures and the number of positions in sach fiscal
yvear of the biennium shall not exceed the sums and the number

indicated for each fiscal yvear, sxcept as provided elsewherse in

this Act, or as provided by general law.

2018 EB1700 CD1.doc
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PROGRAM APPROPRIATIONS
APPROPRIATIONS

FIBCAL M FIBCAL M
TEM  PROG, EXPENDING YEAR o YEAR €
NO.L D PROGHAM ABENGY 2015-2018 F 20082007 F
AGR 420, 0008 [- 458, 1

1,620, 000R

BGR 234, 794K 249, 2808

13. AGRI4L - AGRICULTURAL RESOURCE M
§.00% [

OPERBTING 2GR L8EB, 6648 [l X ATk N
374, 7083

24.50% 24,50

AGR 2,471,7178 2,500,0558

7.50% 7.50%

AGR 1,217, 950W

INVESTMENT CAPITAL BGR Y=y

26,000,000
AGR N 3,000, 0008

314. AGRIGL - RAGRIBUSINESS DEVELOPMENT AND RESEARCH

OPERATING
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OPERATIRG

INVESTMENT CAPITAL
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2016 HB1700 CDl.doc

AGR

AGR

BGER

AGR

AGR

AGR

AGSE

LNE

o, 6018

500, 0008

4,256,539

16,080, 0000

AL ADMINISTRATION FOR ABRICULTURE

24.00%
1,818,773

5.00%
1.308,323808

1,408,0800

9,50
F83, 7784
1.08=

306,7508

3,837, 807W

et

39,300, 0000

[

1,400, 008C

$.00%
768,848

=, 355

{

o e

2. 00%

= 25 S
345,1638

ED_003057A_00005755-00013





10
i1

13
i4
15
16
17
18
13
20
21

22

Fage 88

regpective programs in accordance with the Hawaii tourism

guthority's strategic plan consistent with the provisions of

gection 237-6.5{h} {8}, Hawail Revised Statutes.?

{42} By adding a new zection to read as follows:

YSRECTION 45.2. Provided that of the general Fund

appropriation for general adminlistrative services [(RGS%01}, the

sum of $532,616 or so guch thereof as may be necessary for

fiscal vear 2016-2017 shall be expended for the purpose of

acoryed vacation payments for all emplovees leaving the enmploy

of the department of accounting and general services; provided

furbher bthat the department shall firet make pavments from Lhe

* vacation payoub allocation before sxpending funds from turnover

grd vacancy amounts; provided further that the raspective non-

general fund shall reimburse the general fund for any pavments

mada for acerued vacabion pavments; and provided further that

any unexpended funds shall lapse to the general fund at the and

of the fiscal year for which the sppropristion was made."

SECTION 5. Part IV, Aot 119, Session Laws of Hawaiil 2015,
iz amendsd by amending section 47 to read as follows:

"SECTION 47. CAPITAL IMPROVEMENT PROJECTS AUTHORIZED. The
sums of money appropriated or authorized in part II of this Act

for capital improvements shall be expended for the projects

2016 HB1700 CD1.doc
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Page 88 1700
H.D. ¥
501
G0
CAPITAL IMPROVEMENT PROJECTS
APPROPRIATIONS (IN 0008}
CARITAL FSCAL M FISCAL M
ITEM PROJECT EXPENDING YEAH O YEAR G
NO. N, TITLE AGENCY 252018 F 20182007 F
7.08, GALBRAITE IRRIGATION SYBTEM UPGRADES
MND IMPROVEMENTS, ORHU
PLANG, DESIGHN, CONSTRUCTION AND
EQUIBMENT FOR UPGRADES AND IMPROVEMENT TO
THE GALBRAITH IRRIGATION SYSTEM TO
INCLUDE THE CONSTRUCTION OF A 3 MILLION
GALLON AND 10 MILLION GALLON RESERVOIR,
AND INSTALLATION OF 3 PUMPING SYSTEM.
PLANS i
DESIGHN i
CONSTRUCTION 12,8387
EQUIPMENT i
TOTAL FUNDING BGR K 13,000¢
7,05, KEKANA IRRIGATION SYSTEM, KAUAT
COMNSTRUCTION FOR UPGRRDES AND
IMPROVEMENTE T0 THE KEKAHE IRBTGATION
SYBTEM,
CORSTRUCTION 5,000
TOTAL FUNDING AGR R 5,000¢
BGR1EL - AGRIBUSINESS DEVELOPMENT AND RESEARCH
8. AGRICULTURAL LAND, OAHU
PLANS, LAND ACQUISITION AND DESIGN
FOR LAND ACQUISITION ON OMHU: TMK 7-1-02-
32; 7-1-02-05; 7-1-82-34; $-5-03-07; &-5-
02-11.
PLANS 1
LAND ’ 2,998
DESIGN v 1
TOTAL FUNDING AGR 1g,0000 o
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Page 87 1700
H.D. 1
80,1
G
CAPITAL BMPROVEMENT PROJECTS
APPROPRIATIONS {IN DOU'S)
CAPITAL FiscaL M FIBCAL M
ITEM PROJECT EXPENINNG YEAH o YEAR 9
NC, NO, TITLE AGENCY 20182018 F 2NG-2017 F
B.0L, ZERC WASTE CONVERSION, HAWAIT
PLANE, DESIGN, CONSTRUCTION AND
ECUIFMENT FOR THE XEARU FACILITY TO
DEVELOP BIOFUEL AND ANIMAL FEED IN KERAU,
mmwmx hv
PLANS i
DESIGN 4
CONETRUCTION : 1,897
BQUIPMENT v 1
TOTAL FUNDING RAGR il 1,500¢
w02, LIVE STOCK FEED MILL, OAND
CONETRUCTION AND EQUIBMENT FOR THE
ESTABLISHMENT OF A FEED MILL TO BE
LOCATED IN THE VICINITY OF CAMPEELL
INDUSTRIAL PARK, COAHMU. PROJECT TO INCLUDE
‘STTE WORK AND ALL PROJECT RELATED COSTS.
CONSTRUCTION 400
QDI PMENT. - 3,600
TOTAL FUNDING AGR _3;; 4,0008
8.03. BGRICULTUREL LAND, OBRHU
PLANG, LAND ACQUISITION AND DESIGH
FOR LEND ACQUISITION ON OAHU. TMES 6-4-
003-003; 6-5-002-011; 6-5-002-006; 6-5-
[O2-008B; 6-5-002~027; 6-5-002-028; §-5-
BOL-048.
PLANS 1,000
LEND 29 500
OESIGH v 1,000
TOTAL PUNDING BGR & 31L,5B0C
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CAPITAL BIPROVEMENT PROJECTS

APPROPRIATIONS (IN 000°8)

CAPITAL FISCAL. ™M FiIBCAL M
iTEM PROJECT EXPENDING YEAR O YEAR o
NQ. NGO, TITLE AGENCY 20152016 F  2018-2017 F

8.04. WHITMORE PROJECT MASTER PLAN,
WAHIAWA, DAL

‘PLANE . DESIGN, CONSTRUCTION AND
z;;}ggzpmm FOR 2 WHITMORE PROJECT MASTRR
‘PLAY AND OTHER TACILITY IWR@VEWS o8
THES F.Yu02-08, 7.4-32-18) 7-1-02-04) AND
F-1-02-23 . GROUND AND ‘SITE IMBROVEMENTS:
B mgm?mm AND APPURTENANCES

I
H
s
in
L]
©

ACw

5.08, THERMOPHILIC BIODIGESTER, CRHU

FLANZ, DESIGN AND CONSTRUCTION FOR A
THERMOFHILIC BIODIGESIER T0 PROCESS
BICHASTE.

PLANE

DESIGN

CONSTRUCTION 94

TOTAL FUNDING AGE c 5%

o it fpet

|

<
€3

ABR152 -~ HENERAL ADMINISTRATION FOR AGRICULTURE

E,g.,? ekl Wl B

ED_003057A_00005755-00017





ED_003057A_00005755-00018






DATAMART Page | of |

FAMIS - Revenue Listing By Source Code

Appn Azt
{F-FY-A00T) AS OF

HULT Py [C1 | gubemit | Downosd | Back

Depsrtmant Divisin Program i BACF Appn Typs Farsd

Fistal Year
AbL AL AL e

-ALL-

A SUMMATION THEREFORE NO_TITLE Appn Type. SUBMMATIDN NG TYRE

Agnount T‘rﬁie§ T

SOURCE CODE EUND DESCRISTION REVENUE

COUNT 18 TOTALS

[tedied SPECIAL FUNDS RENTALS. TEMPORARY PERMITE. FUBLIC LANDS HIO28.10

$387 SPECIAL FUNDS USE OF GOVERNMENT LAND FOR SPECIFIC PURFOSES : 30,357 §7

Ha6s SPECIAL FUNDS RENTALS. OTHERS 170586 64

2388 | SPECIAL FUNDS INVESTMENT PO ADCOUNT I 2018 34

(87E SPECIAL FUNDS OPERATION AND MAINTENANCE SDUQ0

848 SPECIAL FUNDS MIBCELLANECQUS INCOME . . 174.00

1004 SPECIAL FUNDS FEES, ADMINISTRATIVE QVERMEAD v S7. 34500

1008  SPECIAL FUNDS SALE OF SERVICES 2WEAZTTS

158 | SPECIAL FUNDS : LATE CHARGES 1.8

1721 SPECIAL FUNDS | CEDED LAND INCOME - RENTALS, TEMP PERMITS, PUB LMD 40058189

COUNT | 18 i TOTALE 1,055,822.08

DATA STATUE: Dats bs Balanced FARIS as of: 0043047 wE34

¥

hitps:#famisdatamarthawaii govidatamart/famis‘asRevenueListing.jsp 452017

ED_003057A_00005756-00001





DATAMART Page [ of |
FAMIS - Revenue Listing By Source Code
Apnn Anet
Dspartmant Division Frogram D ROF Appa Typs Fund Figoal Yaar {FFYAGOTY ASQF
AR 3 -Alk- Al At ALk MUT B v e Submit | Cownioad | Sack |
Account Tifle. THIS_I5_A_SUMMATION THEREFORE_NO_TITLE Appn Typa SUMMATION_ NG TYRE
et e L e v R

COUNT 11 TOTALS 1,882,822.03

0252 | SPECIALFUNDS RENTALS, TEMPORARY PERMITS FUBLIC LANDS 5473325
0257 SPECIALFUNDS ;i}éé OF BOVERNMENT LAND FOR SPECIFIC PURFOSES 4342172
e e ;ﬁé&%&ﬁ e v s
e SPECHAL FUNDS INVESTMENT FOOL ACCOUNT - 1 877810
78 SPECIAL FUNDS | OPERATION AND MAINTENANGE 500,608 0
5828 SPECIAL FUNDS MISCELLAREOUS WNCOME PPy
1604 SPECIAL FUNDS FEES, ADMINISTRATIVE OVERHEAD 101.865.00
1008 SPECIAL FUNDS SALE OF SERVICES 389570 90

1366 SPECIAL FUNDS VACATION EARNED WITH OTHER FUNDS AND AGENCIES IF215 68

1580 SPECIAL FUNDS LATE CHARGES - 134820
17 SPECIAL FUNDS CEOSD LAND INSOME - RENTALS, TEMP RERMITS, PUB LND 374 587,88
T e B o o P

DATA STATUS: Data is Bslanced FAMEE py of D404/2047 u8 04

https//famisdatamart hawail. govidatamant/famis/asRevenueListing jsp 4/52017

ED_003057A_00005756-00002






Enclosure for Letter to Radwted Regarding Pesticide Usage on
Agricultural Land, Kaua'i, Hawai'i

Background

On Qctober 10, 2014, the Agency for Toxic Substances and Disease Registry {ATSDR) was
contacted by Kaua'i residents and requested to evaluate whether agro-chemical practices may be
impacting the health of their communities. The communities are concerned that local agriculiural
companies are wiilizing large amounts and a variety of pesticides for seed crop research and
development (primarily corn) near Kaua'i west side communities (i.e., Waimea Valley betwesn
Ele'ele and Mana/Pacific Missile Range Facility). The petition letter stated that the local
communities might be experiencing adverse and abnormally high number of health issues {e.g.,
congenital heart defects birth defects, respiratory problems, carcinoid syndrome) related to the
pesticides being used on genetically modified organisms (GMOYcrops.

Public Health Evalustion

To address the communities’ concerns, ATSDR obtained and reviewed reports, environmental
sampling results, and human health statistical information from various federal, state, and local
agencies, and University of Hawai'i. In addition, ATSDR cross-referenced and reviewed the
recently finalized repor, “Pesticide Use by Large Agribusinesses on Kaua'i: Findings and
Recommendations of the Joint Fact Finding Study Group” (a.k.a. JFF Study Group report),
coordinated by the ACCORD3.0 Network. ATSDR did not locate any additional relevant
information or data than those obtained and discussed in the JFF Study Group report.

The information obtained and roviewed provided some sense of the level of pesticides found in
the drinking water, surface water, and air in and around the Kaug'i west side communities. In
addition, information was available about the types and quantities of regulated pesticides used on
the crop fields. No environmental investigation reports located contained information about the
amounts of pesticides in community soils. Below, ATSDR evaluates these environmental
sampling vesults and discusses the available information abowt the accurrence of cancer and birth
defects in the Kaua'l west side communities.

When environmental sampling data are evaluated, ATSDR compares the environmental

sampling results to human health-based comparison screening values that different agencies have
established. If the sampling results show that the level of a particular pesticide is less than an
established human health-based comparison screening value, it is unlikely that contaminant
would affect human health. If the results are greater than the human health-based comparison
screening value, then ATSDR conducts a more in-depth evaluation to determine if human health
effects are possible.

Drinking Water Investivations

Drinking water for Kaua'i west side communities is provided by the Kaua'i Department of Water.
As required by the Safe Drinking Water Act, the Kaua' Department of Water conducts regular
monitoring for pesticides regulated by the Safe Drinking Water Act. No pesticides were detected
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it the drinking water at levels above detection or health comparison values. In addition, the
Kaua'i Department of Water conducted a special round of pesticide sampling on March 9, 2015,
That sampling effort used US Environmental Protection Agency (EPAY Method 825, which
apalyzes for many more pesticides, including chlorpyrifos, not regulated by the Safe Drinking
Water Act. No pesticides were detected in the drinking water at levels above detection or health
comparison values. Therefore, it s unlikely that residents of Kaua'l west side communities are
being exposed to pesticides in their drinking water at levels of health concermn.

Surfoce Water Investivations

In 2013 and 2014, the Hawai'i Departroents of Health and Agriculture collected surface water
samples from the main streams and rivers on Kaua't and the other islands. These investigations
found trace amounts of pesticides, but none were found at levels above human health comparison
values. Because atvazine was used historically at sugar cane plantations, it was the most widely
detected pesticide (highest detection on Kaua't was 2 parts per billion [ppb], which is below EPA
Dirinking Water Maximum Contaminant Level [MCL] of 3 ppb). Metolachlor was detected at
five surface water locations on Kaua'l but the highest detection was 107 ppb (EPA’s Life Time
Health Advisory is 700 ppb), which is below human health comparison screening values.
Therefore, it is unlikely that residents of Kaus't west side communities are being exposed to
pesticides at levels of health concern when they swim in, have contact with, or drink from local
streams and rivers,

Air Investioations

ATSDR and the JFF Study Group were able to only local one report that documented an aly
investigation at the Waimea Canyon School, Kaua'l, University of Hawai'l researchers conducted
air sampling in response to the 2006 and 2008 evacuation incidents at Waimea Canyon School in
which teachers and students reported they were sickened {e.g., dizziness, headaches, nausea,
respiratory discomfort) by odors and some were seen by medical professionals. The investigation
began about two vears after the incidents and was conducted to determine (1) potential pesticide
exposure and (2} if a locally common plant, stinkweed {(Cleome gynandra)}, was producing
odorous chemicals that may affect Waimea Canyvon Middle Bchool students and stafll

A combination of passive and high-volume air samplers were used during the University of
Hawal'i investipation. For over a year, passive air sampling was used to identify chemicals in
ambient air around the school and at other locations on Kaua't for comparison. High volume
sampling was conducted at Waimea Canyon Middle School and Hanalei Elementary School to
detect chemicals in the ambient air and to determine the guantity of those chemicals.
Approximately half of the 29 chemicals produced by stinkweed were detected both in indoor and
outdoor air samples collected from the passive and high volume air samplers positioned at
Wairmnea Canvon Middle School and other Kaua'i schools. Trace amounts, below health
comparison values, of five pesticides were also detected in both the passive and high volume
samples collected at Waimea Canyon Middie School. Two of the five pesticides, _
dichlorodiphenylirichloroethanes (DDTs) and benzene hexachlorides (BHCs), were widely used
historically for mosquito and other insect control and are no longer in use. Concentrations of
chiorpyrifos, metolachior, and methyl isothiocyanate {a stinkweed associated volatile chemical)

Pagel 2
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in ambient air at the study sites on Kaua'l were approximately 24-, 650-, and 220-fold below the
California subchronic screening levels. DDT was detected below the ATSDR Cancer Risk
Evaluation Guide of 10 nanograms per cubic meter.

Because the air samples were collected about two vears afier the Waimea Canyon School
incidents, the results of this study cannot be used to determine what occurred in 2006 and 2008,
It is unclear whether the results of this study would represent typical exposures that are ocouring
in Waimes. If these results do represent the typical exposures ocourring in Waimea, the study
results indicate that the local population is not being exposed to pesticides at levels of health
COnCErn.

ATSDR was not able to determine how much pesticides the Kaua't west side community
members might be inhaling. But various scientific studies have tried to determine how much
pesticides local farming populations may be exposed to from pesticide drift. Because the
application of pesticides varies considerably (e.g., type being applied, when applications are
conducted, length of application time, and geographical location of the application) and is
influenced by weather (e.g., wind direction and speed) most of these studies have not been able
to deterrnine if pesticides drift beyond crop land boundaries and have exposed the local
populations to levels of health concern. In addition, most modem pesticides used on crops tend
to degrade fairly rapidly in the environment, which significantly shortens the window to collect
environmental samples that could provide an accurate picture.

Soil and Dust fnvesti;

................................................ gations

There have not been any systematic soil or dust sampling investigations conducted at or near the
Kaua'i west side communities. Most modern pesticides used on crops tend to degrade fairly
rapidly in the environment, significantly reducing the possibility that pesticides drifting off of
crop lands would accumulate in soil at levels of health concern.

Festicide Usape at Seed Crop Research and Develovment Areax

Agcording the JFF Study Group report, the seed and Kaua'i Coffee companies used 23 different
restricted use pesticides/herbicides (RUPs) between 2013 and July 2015 (approximately 36,240
pounds on 1,841 acres of harvested land). There is no information available sbout the amount of
general use pesticide products used by the Kaua'i seed companies.

The JFF Study Group analysis indicates that the seed and Kaua'i Coffee companies appear 1o
apply roughly 0.8 to 1.7 times the amounts of different RUP herbicides and rough one to three
times the amounts of different RUP insecticides per acre than U.S. mainland com production.
The different rate of RUP insecticide applications betwesn Kaua'i and the U.S. mainland are
likely due to year-round warm weather and growing season and vulnerability to invasive species.

The largest difference in RUP use on Kaua'i is the insecticides bifenthrin, chlorpyrifos, and zeta-
cypermethrin. Chlorpyrifos and zeta-cypermethrin are applied in greater quantities and on more
acres than bifenthrin,
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The pesticide use statistics discussed above suggest Kaua't residents might be exposed to more
pesticides than U.S. mainland populations. However, it is important to note that pesticide
application operations on Kaua'l are not coincidently applied to the same locations. Because the
application of pesticides varies considerably {e.g., type being applied, when applications are
conducted, length of application time, and geographical location of the application) and is
influenced by weather (e.g., wind direction and speed), environmental air monitoring programs
have not been able to accurately define the extent of local population exposures to agricultural
pesticides. In addition, most modem pesticides used on crops tend to degrade fatrly rapidly in the
enviromment, which significantly shortens the window to collect environmental samples that
could provide an accurate picture. Thus, although tolal volume of pesticides used appears 1o be
greater, the opportunity for residents of Kaua't west side communities to be exposed to pesticides
are probably no different from the 1.8, mainland,

Health Ouicome Datg

The permanent population on Kaug't is about 60,600 individuals. Approximately 2,000 people
live in Waimea and less than 6,000 people live near seed and Kaua't Coffee company properties.

The state of Hawai’t has cancer and birth defects registries. The cancer registry is up~to-date but
the birth defects registry is only current up to 2005.

In September 2013, HDOH issued 8 memo that reported the HDOM’s analysis of the cancer
incidence on Kaua'i. In general, the 2000-2009 cancer incidence on Kaua'i’s was found to be
similar to or lower than that of the rest of the State of Hawai’i. Within individual census tracts of
Kaug'i, cancer incidence was generally lower than or comparable to the corresponding incident
rates of the entire state. Only the incidence of melanoma was found to be significantly elevated
for the time period of 2000-2004.

Scientific studies have not demonstrated an association between increased incidence of
melancma and pesticide exposures. The primary risk factor for developing melanoma is
exposure to the ultraviolet radiation from the sun and tanning beds.

In 2011, HDOH released a report that evaluated the 1986-2005 incidence of birth defects in
Hawa¥'i and counties. In addition, the JFF Study Group was able to obtain 2010-2012 birth
defects incidence data for Kauva'l. Due to the small number of infants born with birth defects on
Kaua'i, the statistical analysis is not able to determine whether the occurrence of birth defects is
ocewrring more often than what would be expected on the west coast of Kaua'i,

Some of the local physicians have reported an inerease in cases of cardinc/circulatory birth (e.g.,
transposition of the great vessels, pulmonary valve stenosis, hypoplastic lefi heart syndrome) and

gastroschisis birth defects in their practices. HDOH has indicated they will be contacting the
local physicians to obtain case information so that case follow-ups can be done.
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AISDE Review of Pesticide Sciemific Literature and the Potential Association of Birth Defects

An ATSDR Occupational and Environmental Medical Officer reviewed the available birth
defects data and the scientific literature for associations between pesticide use and the birth
defects of coneern (e.g., transposition of the grest vessels, pulmonary valve stenosis, hypoplastic
left heart syndrome, and gastroschisis). That review found only a few published articles that
provided support for an association of pesticide exposure and an increased rate of birth defects,
including the birth defects of concern. Many of these reports, however, are not very robust and
have significant limitations. There were often no exposure data (.., no environmental sampling
results), instead residency in an agricultural area was used as a surrogate. Household use or
occupational exposure were often found as contributing factors. Many of the published studies
had mixed conclusions for several conditions. Atrazine and gastroschisis was the combination of
pesticide and birth defect with the most number of articles where an association was reportedly
found. However, exposure was linked fo residency in aress with surface or groundwater
contamination and it was unknown how this related 1o the amount of pesticides in the
individual’s drinking water. One article suggested that clustering of gastroschisis cases might
have ocowrred but the results were not statistically significant, Overall, the scientific lterature
does not provide strong support for an asscciation of human agricultural pesticide exposures with
the birth defects of concern.

Conclusions apd Recommendations

Based upon the information reviewed, ATSDR is not able to demonstrate scientifically whether
people near agricultural fields in Kaua'l west side communities are being exposed to pesticides at
levels of health concem, Accordingly, ATSDR will not conduct any addition public health
assessment sctivities specifically about the pesticide use on the crop felds at Kaua'l, Hawai'i.
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200.0068 Position Classification Delegation of Authority to Departments {2 altachmenis)
{rev. 10/11/16)

200.007 Temporary Resllocation of Civil SBervice Positions

200.008 Administrative Review of Classification Actions {1 attachment) {rev. 3/30/07)

201.001 EMCP Performance Evaluation and Variable Pay

201.002 Hiring Rates {rev. 10/22/14)

201.003 Shoriage Category for Civil Service Positions and Emplovyees {rev. 70/724/11)

201.004 Recruitment Incentives for Civil Service Positions {1 attachment)
frev. 10/27/03}

201.005 Administrative Review of Initial Pricing of Civil Service Classes (1 altachment)
{rev. 10/27/03)

201.0068 Performance Incentives for Civil Service Positions (2 attachments)
{rev. 8/02/08)

201.007 Periodic Repricing Review

201.008 Recruitment and Appointment Above the Minimum Pay Rate (1 altachment)

201.008 Flexible Hiring Rates - BU 13 Independent Worker Level & Above and
Excluded Managerial Compensation Program (2 attachments)

201.010 In-Grade Compensation Adjustiment for Excluded Managerial Compensation
Plan Employees (2 attachments)

3. STAFFING
300.001 Types of Appointments (3 altachments) frev. 04/05/04)
300.003 Competilive Recruitment for Civil Service Positions (rev. 8/28/76)
300.004 Employment of Persons with Significant Disabilities for Selective State
Employment {4 attachments)
301.001 Certification of Eligibles for Civil Service Positions frev. 10/27/03)
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301.003 Pre-Employment Procedures for Processing Employees Who Require
Unescorted Access to Airport Security ldentification Display Areas (SIDAs)
(3 attachments)

301.005 Medical, Physical, and Mental Health Requirements for Employment
{rev. 08/14/14)

301.006 New Probation Period (rev. 10/27/03)

ND DEVELOPMENT
400. ﬁﬁ‘a Empiﬂyee Training and Development (2 attachments) {rev. 12/12/05)
401.001 Student Intern Program {4 attachments)

5@@ 002 @epaﬁment»@amct@d L&ave {1 attachment) {rev. 5/29/15)

501.004 Parent-Teacher Conference Leave (1 attachment) {rev. 04/13/12)

501.005 Disaster Relief Leave (1 attachment)

501.006 Victims Protections (2 forms) {rev. 02/06/12}

502.005 Flexible Working Hours

502.0068 Resource for Employee Assistance and Counseling Help (REACH) Program
{rev. 04/16/12)

T OPPORTUNITY

601.001 ﬁescnmma’mniﬁamssmem Free Workplace Policy (2 attachments)
{rev. 11/16/16)

6801.002 Reasonable Accommodations for Employvees and Applicants with Disabilities
(1 attachment) (rev.11/4/15)

7. PERSO NFOF
700,001 Pay ﬁdmm stmﬂan
701.001 Official Personnel Folders (5 attachments)
701.002 Employment-Related Personnel Files (2 attachments)
702.001 Temporary Inter- and Intra-Governmental Assignments and Exchanges
{1 attachment) (rev. 8/17/11)
702.003 Separation from Service {rev. 8/15/16)

800.002 Workplace Vaaﬁeme Program {5 attachments) {rev. 02/15/12}
801.001 Worksite Weliness

Qﬁﬁ 001 Supemsars Acmdenﬁ E’%epar& F-’ﬂrm {2 attachments)
802.001 Return to Work Priority Program (10 altachments) {rev. 10/27/03)

MPLOYEES
1000. ﬁi}‘% Exempt Semﬂe {2 aﬁaahmaﬁ’zs} {rev. 8/15/16)

1000.002 Appointment of Exempt Employees to Replacement Civil Service Positions
(rev. 11/30/11)
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(Supemedaiﬁ and replaced by P&P No. 301.005, rev. 08/14/14, "Medical, Physical and
Mental Health Requirements for Employment”)

The State of Hawal'l Human Resources Syslem Policles & Procedures Manual is
promuigated by the Department of Human Resources Developmaent, as authorized by the
-Hawal'l Revised Slatules. Policies and Procedures may be revised from time o time. A
ravisad policy or procadura shall superseds any previous policy or procedures on the same
subject matter, Individual depariments may issue internal policles and procedurss, o the
gxient they do not supsrsede or negale those issusd by the Department of Human
Resources Development,

Office of the Direclor, State of Hawat'l, Department of Human Resources Development
235 South Berslania Strest, Honoluly, Hawall 88813
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Message

From:
Sent:
To:
CcC:

Subject:

Attachments:

McGhee, Debra [mcghee.debra@epa.gov]

11/1/2017 7:15:24 PM

OGC Immediate Office Support [OGCFrontOfficeSupportStaff@epa.gov]

Rhines, Dale [rhines.dale@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov];
Covington, Jeryl [Covington.Jeryl@epa.gov]; Farrell, Ericka [Farrell.Ericka@epa.gov]; Keeler, Katsumi
[Keeler . Katsumi@epa.gov]; Khan, Zahra [Khan.Zahra@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov];
Nieves-Munoz, Waleska [Nieves-Munoz.Waleska@epa.gov]; Peterson, Samuel [Peterson.Samuel@epa.gov]; Stein,
Jonathan [Stein.Jonathan@epa.gov]

Reg Review Briefing Documents

2017 11 01 Briefing Doc.docx; 2017 11 01 Triage complaints Rpt..xIsx

In advance of our regularly schedule review, please find an updated briefing document and Triage Tracking spreadsheet.
Have a good afternoon.

Debra . McGhee

Team Lead

External Civil Rights Compliance Office
Office Phone: 202-564-4646

“Commit yourself to the noble struggle for human rights. You will make a greater person of yourself, a greater nation
of your country, and a finer world to live in.” ~~ Martin Luther King, Jr., 18th April, 1959

ED_003057A_00005763-00001






Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 10/26/2017 6:21:00 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov]; Covington, Jeryl
[Covington.Jeryl@epa.gov]; O'Lone, Mary [Olone.Mary@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]

Subject: Lttr from Earthjustice Re: Clean Water Act Viclations {(Hawaii)

Attachments: CWA Notice of Intent - Earthjustice v. Hawaii Agribusiness Development C....pdf

Region 9 just shared this letter concerning one of the issues that was discussed in the complaint. The Region 9 team is
currently reviewing this document and also the draft potential informal resolution options and will send a markup early
next week.
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EARTHJUSTICE 0cT 25 211

October 16, 2017
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
The Honorable David Y. Ige Scott Pruitt
Governor Administrator
State of Hawai'i U.5. Environmental Protection Agency
Executive Chambers William Jefferson Clinton Building
State Capitol 1200 Pennsylvania Ave., N. W,
Honolulu, HI 96813 Mail Code: 1101A
Washington, DC 20460
Virginia Pressler Alexis Strauss
Director Acting Regional Administrator
Department of Health U.S. Environmental Protection Agency
State of Hawai‘i Region 9
1250 Punchbowl St. 75 Hawthorne St,
Honolulu, HI 96813 Mail Code: ORA-1
San Francisco, CA 94105
James J. Nakatani Board of Directors
Executive Director Agribusiness Development Corporation
Agribusiness Development Corporation State of Hawai’i
State of Hawai'i State Office Tower
State Office Tower 235 S. Beretania 5t., Rm. 205
235 5. Beretania St., Rm. 205 Honolulu, HI 96813

Honolulu, HI 96813

RE:  Notice of Intent to Bring Civil Suit For Violations of the Federal Clean
Water Act

I am writing on behalf of Na Kia‘i Kai, Surfrider Foundation, and Pesticide Action
Network North America (collectively, the “Community Groups”) to notify you of serious and
ongoing violations of the federal Clean Water Act (“"CWA" or “Act”), 33 U.5.C. §§ 1251-1388, at
the Mana Plain drainage canal system, including but not limited to the canals, two pumping
stations, and seven drainage ditch outfalls in West Kaua'i (“System”). The purpose of this letter
is to provide notice of the Community Groups’ intent to file a civil action against the state
Agribusiness Development Corporation (“ADC") Executive Director! and ADC Board of

! James Nakatani currently serves as Executive Director of ADC.

MID-PACIFEC 850 RAICHARDS STREET, SUITE 400 HONOLULU, HI 56813

T: 808.599.2436 F: 808.521.6841 MPOFFICE®@EARTHIUSTICE.CRG WWW.EARTHIUSTICE.ORG
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Directors,? in their official capacities, for these violations, at least sixty days after the date of this
letter, pursuant to section 505(b}(1)(A) of the CWA, 33 U.5.C. § 1365(b)}(1)(A), which requires
sixty days notice of alleged violations prior to commencement of a citizen suit.

It has come to our attention that at least since August 3, 2015, the ADC Executive
Director and ADC Board of Directors, through ADC, have been continuously or intermittently
discharging drainage waters at the System without a permit under the National Pollution
Discharge Elimination System (“NPDES”}. These unpermitted discharges are in direct violation

of the CWA.

We hope that this letter will convince the ADC Executive Director and ADC Board of
Directors to immediately investigate and correct these ongoing violations. To come into
compliance with the CWA, the ADC Executive Director and ADC Board of Directors must, on
behalf of ADC, acquire an NPDES permit for the point source discharge of pollutants to
navigable waters. 33 U.5.C. § 1311(a). Until the ADC Executive Director and ADC Board of
Directors, on behalf of ADC, obtain an NPDES permit, these violations subject them to civil
penalties under the CWA.

L IDENTITY OF PERSONS GIVING NOTICE AND THEIR COUNSEL

In accordance with 40 C.F.R. § 135.3, notice is hereby given of the Community Groups’
names, addresses, and telephone numbers, as well as the full name, address, and telephone

number of their legal counsel:?

Community Groups: Legal Counsel:
Na Kia‘i Kai Paul Achitoff
P.O. Box 642 Earthjustice
Kawai, HI 96765 850 Richards St., Ste. 400
(808) 651-5332 Honolulu, HI 96813

(808) 599-2436

? Letitia Uyehara (Chairperson), Lloyd Haraguchi (Vice-Chairperson), Yukio Kitagawa
(Member), Douglas Schenk (Member), Sandra Kato-Klutke (Member), Margarita Hopkins
(Member), Denise Albano (Member), Leilyn Koev (Member), Scott Enright (Ex-Officio Member),
Luis Salaveria (Ex-Officio Member), and Suzanne Case (Ex-Officio Member) currently serve on
the ADC Board of Directors. Plaintiffs have mailed a copy of this notice letter to each of these
members at the ADC Board of Divectors address listed above.

3 Please note that the Community Groups are represented by the undersigned counsel in
this matter. You are hereby requested to contact Paul Achitoff of Earthjustice if you would like
to discuss the contents of this letter.
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Surfrider Foundation

P.0O. Box 6010

San Clemente, CA 92674-6010
(949) 492-8170

Pesticide Action Network North
America

1611 Telegraph Ave., Ste. 1200
QOakland, CA 94612

(510) 788-9020

II. FACTUAL BACKGROUND

Al The Drainage Ditch System

In the early 1920s, the Kekaha Sugar Company (“KSC”) systematically drained and filled
low-lying lands on the Mana Plain, located on the western leeward coast on the island of
Kaua'i, to expand sugarcane production. KSC developed a complex drainage ditch system
consisting of approximately forty miles of drainage canals and ditches, several storage
reservoirs, and two pumping stations at Kawai'ele and Nohili to lower the water table below

the sugarcane rooting depth.

In 2003, after KSC closed, management of approximately 12,500 acres of agricultural
lands formerly in sugar cultivation was transferred by governor’s executive order from the state
Department of Land and Natural Resources to ADC. Although ADC leases some of these lands
to members of the Kekaha Agricultural Association, which is primarily comprised of
agrochemical companies growing genetically engineered seed, the ADC Executive Director and
ADC Board of Directors, through ADC, operate and maintain the drainage canals, pumping
stations, and outfalls. The Pacific Missile Range Facility, Sunrise Capital Shrimp Farm, Kekaha
Landfill, former Kekaha Sugar Mill, Waimea Wastewater Treatment Plant, and Kaua’i Raceway
Park also occupy Mana Plain lands drained by the System.

The Kawai’ele and Nohili pumping stations pump drainage waters into the Kawai‘ele
and Nohili outfalls, which lead to the nearshore ocean waters. The drainage waters are subject
to minimal treatment. At least five additional outfalls (the “Kekaha outfalls”) are also part of
the System and are located farther east along the shoreline. Sand berms at the mouth of each of
the Kekaha outfalls are periodically opened, allowing untreated drainage waters into the ocean.
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B. Pollutant Discharges From the Drainage Ditch System

After ADC became manager of the former sugar plantation lands, ADC assumed
ownership and management of KSC’s NPDES permit, HI0000086. The ADC Executive Director,
on behalf of the ADC Beard of Directors and ADC, last renewed the permit in February 2007,
and the permit was set to expire on August 31, 2011. The permit allowed ADC to discharge
pollutants from the Kawai'ele and Nohili outfalls (Outfalls Serial Nos. 002 and 003,
respectively), the Kikia‘ola Harbor Drain (Outfall Serial No. 004), the Cox Drain (Outfall Serial
No. 005), First Ditch (Outfall Serial No. 006), and Second Ditch (Qutfall Serial No. 007), into the
nearshore ocean waters. The permit required ADC to monitor and report discharges for all six
outfalls. A previous version of KSC's NPDES permit additionally regulated discharges from
Kukai Ditch (Outfall Serial No. 001).

On February 25, 2011, the ADC Executive Director, on behalf of the ADC Board of
Directors and ADC, filed an NPDES permit renewal application with the state Department of
Health ("DOH”), and on August 31, 2011, DOH administratively extended the NPDES permit
so that ADC could supply additional information to complete its application, pursuant to
Hawai‘i Revised Statutes (“H.R.S”) § 342D-6(h).

On June 2, 2015, an ADC representative and ADC’s NPDES permit consultant met with
DOH representatives to discuss whether ADC would like to continue with processing its
NPDES permit renewal application. According to minutes from the July 22, 2015 ADC Board of
Directors meeting, DOH advised the ADC representative and ADC NPDES permit consultant
that permitting requirements for minimum standards had evolved over time, and that should
the permit be renewed, stricter limits and new parameters would be required. The new
standards include lower total suspended solid limits, new nutrient discharge limits, and any
pollutant that has a reasonable potential to exceed a Water Quality Standard, and new
discharge limits for priority pollutants such as pesticides and herbicides. Also, the receiving
waters would be various ditches and not the ocean as under the existing permit; therefore, the
measurement of these limits would be taken at the outfalls rather than further out in the Zone of

Mixing.

Rather than comply with more protective water quality standards, the ADC Executive
Director, on behalf of the ADC Board of Directors and ADC, withdrew the permit renewal
application on August 3, 2015. Thus, the ADC Executive Director and ADC Board of Directors,
through ADC, have been continuously or intermittently discharging pollutants at the System
without an NPDES permit since at least August 3, 2015.

* Minutes of the Agribusiness Dev. Corp. Bd. of Dir. Meeting, July 22, 2015, at 1-2.
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C. Impact on the Offshore Environment

In May 2014, the DOH released the draft 2013-14 State Wide Pesticide Sampling Pilot
Project Water Quality Findings, a joint investigation by DOH and the state Department of
Agriculture ("DOA”). Data from the study provided preliminary information on the presence
of pesticide residue in the state’s surface waters. The draft study included atrazine,
metolachlor, glyphosate, chlorpyrifos, and other pesticide sampling results from various
locations throughout the state. Some samples were taken downstream of West Kaua'i
agrochemical company operations, including from ditches near the Kawai‘ele Pumping Station,
the Kikia’ola Harbor Drain, and Second Ditch. DOH's sampling efforts showed the presence of
atrazine and metolachlor at all three locations, glyphosate at the ditch near the Kawai‘ele
Pumping Station, and chlorpyrifos at Second Ditch, among other pesticides in the System. The
atrazine and metolachlor samples from the Kikia‘ola Harbor Drain exceeded aquatic life

benchmarks.

Atrazine and metolachlor are restricted use pesticides, which are classified as such if
they are “determined to be a health hazard,” “can be reasonably anticipated to result in
contamination of groundwater or significant reductions in nontarget organisms, or fatality to
members of endangered species,” have certain levels of toxicity, or are categorized as restricted
use pesticides under federal law. Haw. Admin. R. ("H.A.R.”) §§ 4-66-32(b), (e). Atrazine can
cause reproductive difficulties and cardiovascular problems in humans. 40 C.F.R. Pt. 141,
Subpt. O, App. A; HAR. §11-20 App. A. According to the U.S. Department of Health and
Human Services, Agency for Toxic Substances and Disease Registry (“ATSDR"), atrazine may
affect pregnant women by slowing their babies’ growth in the womb or by causing preterm
births. In pregnant animals, exposure to atrazine decreases fetal growth and causes birth
defects and fetus mortality. ATSDR warms that “[i]n areas of high atrazine use, individuals
should avoid swimming in or drinking from contaminated water sources and may desire to
have personal well water tested for the presence of atrazine,” and that “[clhildren should avoid
playing in soils near uncontrolled hazardous waste sites where atrazine may have been
discarded.”®

Glyphosate is a broad spectrum herbicide, the active ingredient in the herbicide known
as Roundup, which is used on glyphosate-resistant genetically engineered crops like those
cultivated in West Kaua'i. Glyphosate can cause reproductive difficulties and kidney problems
in humans. 40 C.F.R. Pt. 141, Subpt. O, App. A; H.AR. § 11-20 App. A. In March 2015, the

5 U.S. Department of Health and Human Services, Agency for Toxic Substances and
Disease Registry, Atrazine CAS # 1912-24-9, Sept. 2003, at 2.
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World Health Organization International Agency on Research on Cancer classified glyphosate
as Group 2A carcinogen, meaning it is “probably carcinogenic to humans.”

Chlorpyrifos is a pesticide commonly used on corn fields that can overstimulate the
nervous system, causing nausea, dizziness, confusion, respiratory paralysis, and death.” Itis
also a developmental neurotoxicant, exposure to which can cause structural abnormalities and
persistent neurobehavioral deficits® In November 2016, EPA found that based on current levels
of allowed use, expected residues of chlorpyrifos on food crops and drinking water exposure to
chlorpyrifos exceed safe levels.?

ADC’s self-reported testing results submitted to DOH on November 28, 2011 showed
the presence of nitrogen, phosphorus, chlorophyll, turbidity, suspended solids, pH, metals
(arsenic, barium, cadmium, chromium, copper, lead, mercury, nicke), silver, zinc), phenols,
sulfides, antimony, beryllium, selenium, and thallium at the Kawai‘ele and Nohili outfalls, and
bis-phthalate at the Kawai'ele outfall. Arsenic, cadmium, chromium, and beryllium are known
human carcinogens; lead, nickel, and selenium are reasonably anticipated to be human
carcinogens'; and bis-phthalate can cause gastrointestinal distress in humans."t

¢ World Health Organization, International Agency for Research on Cancer, IARC
Monographs Volume 112: evaluation of five organophosphate insecticides and herbicides, Mar.

20, 2015.

7U.S. Environmental Protection Agency, Related Topics: Ingredients Used in Pesticide
Products, Chlorpyrifos, https://www.epa.gov/ingredients-used-pesticide-products/chlorpyrifos
(last visited Oct. 16, 2017).

8 Philippe Grandjean & Philip J. Landrigan, Neurobehavioural effects of developmental
toxicity, The Lancet, http://www.thelancet.com/journals/laneur/article/PI1S1474-
4422%2813%2970278-3/fulltext (last visited Oct. 16, 2017).

# U.5. Environmental Protection Agency, Related Topics: Ingredients Used in Pesticide
Products, Revised Human Health Risk Assessment on Chlorpyrifos,
https://www epa.gov/ingredients-used-pesticide-products/revised-human-health-risk-
assessment-chlorpyrifos#risk assessment (last visited Apr. 28, 2016).

10 U.S. Agency for Toxic Substarnces and Disease Registry, http://www.atsdr.cdc.gov/
(last visited Oct. 16, 2017).

1U.S. Environmental Protection Agency, Health Effects Notebook for Hazardous Air
Pollutants, https://www.epa.gov/haps/health-effects-notebook-hazardous-air-pollutants (last
visited Oct. 16, 2017).
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Further, in 2014, the DOH reported to the U.S. Environmental Protection Agency and
the U.S. Congress that the water quality at sites offshore from the Kekaha and Nohili outfalls
and Kekaha outfalls were not meeting state water quality standards for turbidity.2

The unpermitted and unmonitored discharge of these pollutants is particularly alarming
since the canals carrying these toxic pollutants run through populated areas, and are not fenced
off to keep children from playing in them or people from otherwise entering them. They are not
even posted with warning signs. Moreover, the nearshore ocean waters adjacent to the outfalls
are used extensively. The Kawai’ele and Nohili outfalls intersect a sandy stretch known as
Barking Sands Beach that extends several miles on either side of the outfalls. The adjacent
ocean waters are known as Majors Bay. The Kekaha outfalls are located farther east along the
Kaumuali’i Highway near MacArthur Beach Park and Kekaha Town. Native Hawaiians fish
and gather limu in these areas, which are popular for fishing, surfing, swimming, and boating.
Without an NFPDES permit, the ADC Executive Director and ADC Board of Directors’
discharges, through ADC, expose residents, visitors, and their families to dangerous pollutants
without regulatory oversight or monitoring.

D. Applicable State Water Quality Standards for the West Kaua’i Coast

Hawai'i law prohibits any person or public body from discharging pollutants to state
waters except in compliance with the state’s water pollution regulations. HR.S. § 342D-50(a);
H.AR. § 11-55-03. Pursuant to the federal CWA, all waters must be assigned designated uses
that water quality standards are designed to support. 33 U.S.C. § 1313. DOH, the state agency
charged with setting state water quality standards, has designated the waters at the outfalls as
Class A, open coastal marine waters. H.AR. § 11-54-6(b)(2)(B). Protected uses in the area
include aesthetic enjoyment and recreation. [d. § 11-54-3(c)(2). Any other use must be
“compatible with the protection and propagation of fish, shellfish, and wildlife, and with
recreation in and on these waters.” Id. Class A waters “shall not act as receiving waters for any
discharge which has not received the best degree of treatment or control compatible with the
criteria established for this class.” Id. H.A.R. § 11-54-4 contains numeric water quality criteria
that are applicable to all waters.

Hawai'i law additionally sets forth water quality criteria for inland waters, including
“man-made ditches and flumes that discharge into any other waters of the State.” H.A.R. §§ 11-
54-5.1(a)(1), 11-54-5.2. The H.A.R. § 11-54-4 numeric criteria apply to “ditches and flumes.” Id.
at 11-54-5.2(a).

12 Haw. State Dep’t of Health Clean Water Branch, 2014 State of Hawai'i Water Quality
Monitoring and Assessment Report: Integrated Report to the U.S. Environmental Protection
Agency and the U.S. Congress Pursuant to §303(d) and § 305(b), Clean Water Act (P.L. 97-117),
Sept. 2, 2014, at 21, 22.
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The ADC Executive Director and ADC Board of Directors, on behalf of ADC, must
obtain an NPDES permit to regulate and monitor its discharge of pollutants to these waters to
end these violations of the CWA and applicable provisions of Hawai’i law. 33 U.S.C. § 1311(a).

1. VIOLATIONS OF THE FEDERAL CLEAN WATER ACT

The ADC Executive Director and ADC Board of Directors, through ADC, are
discharging pollutants to navigable waters without an NPDES permit in violation of the CWA.
Id. The CWA strictly regulates the discharge of pollutants into the waters of the United States
by prohibiting “any addition of any pollutant to navigable waters from any point source” in the
absence of an NPDES permit. Id. § 1362(12); see also id. §§ 1311(a), 1342. In the State of
Hawai'i, the U.S. Environmental Protection Agency (“EPA”) has delegated authority to DOH to
issue NPDES permits pursuant to Section 402(b) of the Act. Id. § 1342(b); 40 CF.R. § 123.24.
DOH sets forth requirements for applying for and obtaining an individual NPDES permit in
Hawai‘i. H.A.R. § 11-55-04.

The discharged waters contain pollutants regulated under the CWA. The CWA broadly
defines “pollutant” to include “chemical wastes” and “agricultural waste.” 33 U.S.C. § 1362(6).
Excess and residual pesticides constitute pollutants under the CWA. The discharged waters
contain additional chemical and agricultural waste pollutants including nitrogen, phosphorus,
chlorophyll, turbidity, suspended solids, pH, metals (arsenic, barium, cadmium, chromium,
copper, lead, mercury, nickel, silver, and zinc), phenols, sulfides, antimony, beryllium,
selenium, thallium, and bis-phthalate. See H.A.R. §§ 11-54-4 (containing numeric criteria for
these pollutants).

The ADC Executive Director and ADC Board of Directors, through ADC, are
discharging these pollutants into navigable waters. The CWA defines “navigable waters” as
“the waters of the United States, including the territorial seas,” and defines “territorial seas” as
“the belt of the seas measured from the line of the ordinary low water along that portion of the
coast which is in direct contact and the open sea and the line marking the seaward limit of
inland waters, and extending seaward a distance of three miles.” 33 U.S.C. §§ 1362(7), (8). The
drainage ditches and the nearshore ocean waters in West Kaua‘i constitute jurisdictional waters
under the CWA.

The ADC Executive Director and ADC Board of Directors, through ADC, are
discharging pollutants to navigable waters from point sources. Under the CWA, a “point
source” is “any discernible, confined and discrete conveyance, including but not limited to any
pipe, ditch, channel, tunnel, [or] conduit.” 33 U.S.C. § 1362(14). Throughout the System there
are several point sources, including but not limited to the canals, two pumping stations, and
seven drainage ditch outfalls.

ED_003057A_00005774-00008





60-Day Notice Letter re: ADC Executive Director and Board of Directors” CWA Violations
October 16, 2017
Page 9

Therefore, the ADC Executive Director and ADC Board of Directors’ unpermitted
pollutant discharges, through ADC, at the System and nearshore ocean waters violate the CWA.

V. NOTICE OF INTENT TO S5UE FOR VIOLATIONS OF THE CLEAN WATER ACT

By this letter, pursuant to CWA section 505, 33 U.S.C. § 1365, the Community Groups
hereby put you on notice that after the expiration of sixty (60) days from the date of service of
this notice, the Community Groups intend to file an enforcement action in federal court against
the ADC Executive Director and ADC Board of Directors, in their official capacities, to address
their violations of the CWA. The Community Groups intend to seek civil penalties for past
violations, injunctive relief to prevent further illegal discharges, and other relief as is permitted
by law. 33 U.5.C. §§ 1365(a), (d). Pursuant to CWA section 309%(d) and its implementing
regulations, each of the above-described CWA violations subjects the ADC Executive Director
and ADC Board of Directors, through ADC, to a penalty of up to $52,414 per day. Id. § 1319(d);
40 CER.§194.

The Community Groups are open to resolving this matter without the need for
litigation. If you wish to pursue such discussions, we urge you to contact us promptly.

Sincerely,

Paul H. Achitoff
Attorney for the Community Groups
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Message

From: Rhines, Dale [rhines.dale@epa.gov]
Sent: 10/25/2017 8:15:42 PM
To: McGhee, Debra [mcghee.debra@epa.gov]; Albores, Richard [Albores.Richard@epa.gov]; Mills, Derek

[Mills.Derek@epa.gov]; Motley, Judy [motley.judy@epa.gov]; Patrick, Monique [Patrick. Monique @epa.gov];
Trudeau, Shaun [Trudeau.Shaun@epa.gov]; Veney, Carla [Veney.Carla@epa.gov]; Covington, Jeryl
[Covington.Jeryl@epa.gov]; Farrell, Ericka [Farrell Ericka@epa.gov]; Keeler, Katsumi [Keeler.Katsumi@epa.gov];
Khan, Zahra [Khan.Zahra@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]; Nieves-Munoz, Waleska
[Nieves-Munoz.Waleska@epa.gov]; Peterson, Samuel [Peterson.Samuel@epa.gov]; Stein, lonathan
[Stein.Jonathan@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhodes, Julia [Rhodes.Julia@epa.gov]

Subject: RE: Reg Review Briefing - ECRCO

Attachments: KSM Briefing Document 10-25-2017.docx

<!--[if Ite mso 15 || CheckWebRef]-->

Rhines, Dale has shared a Onelirive for Business file with vou. To view it, click the Hink below,

Triage complaints KM 8212017 xdsx

<!--[endif]-->
Dear Colleagues:

Attached please find the weekly briefing for the Regular Review with KSM and our active case report.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]

Sent: 10/20/2017 5:43:28 PM

To: O'Lone, Mary [OLone.Mary@epa.gov]; Dorka, Lilian [Dorka.Lilian@epa.gov]; Rhines, Dale [rhines.dale@epa.gov];
Wilson, Adam [wilson.adam@epa.gov]; Covington, Jeryl [Covington.Jeryl@epa.gov]

CC: Temple, Kurt [Temple. Kurt@epa.gov]

Subject: RE: Draft Interview Questions in Preparation for Monday's Call with Hawaii Witness **For Your Review**

Attachments: Hawaii Title VI Complaint Draft Interview Questions for Witness with Region 9 and ECRCO comments.docx

The attached document includes comments from Region 9 and ECRCO. Let me know if you have any questions.

From: O'Lone, Mary

Sent: Thursday, October 19, 2017 1:47 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>; Dorka, Lilian <Dorka.Lilian@epa.gov>; Rhines, Dale
<rhines.dale@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Covington, Jeryl <Covington.leryl@epa.gov>

Cc: Temple, Kurt <Temple. Kurt@epa.gov>

Subject: RE: Draft Interview Questions in Preparation for Monday's Call with Hawaii Witness **For Your Review**

Brittany-
Please let us know when ECRCO & R9 comments have been incorporated into this document, so CRFLO can begin its
review.

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Martinez, Brittany

Sent: Wednesday, October 18, 2017 5:25 PM

To: Dorka, Lilian <Dorka Lillan@epa.gov>; Rhines, Dale <thines. dale@epa gov>; O'lone, Mary <Clone Marvi@epa, gow>;
Wilson, Adam <wilson.adam @spa.gov>; Covington, Jeryl <Covingtor ervli@epa.gov>; Garnett, Desean
<Garnett.Dessan@epa.gov>; Grisier, Mary <Grisier. Marv@epa, gov>; Grow, Richard <Grow Richard@ena, gov>; Grisier,
Mary <Grisier. Marvy@epa.gov>

Cc: Temple, Kurt <Temple Kurt@epa.gov>

Subject: Draft Interview Questions in Preparation for Monday's Call with Hawaii Witness **For Your Review**

Please take a lock at the draft questions for our upcoming call with a witness provided by Earthjustice. If possible,
please provide all comments by 10am, Monday morning.

Desean- If possible, can you send all Region 9 comments in one document. Thank you!
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Message

From: Goff, Andrew D [andrew.d.goff@hawaii.gov]
Sent: 4/13/2017 2:42:31 AM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

cC: Martinez, Brittany [Martinez.Brittany@epa.gov]
Subject: ADC response to EPA file no. 45RNO-16-R9

Attachments: ADC Response to EPA File No 45RNO-16-R9.pdf; Exhibit A.pdf; Exhibit B.pdf; Exhibit C.pdf; Exhibit D.pdf; Exhibit
E.pdf; Exhibit F.pdf

Director Dorka,

Attached, please find a copy of the State of Hawaii Agribussiness Development Corporation’s response to the EPA’s
acceptance of administrative complaint, EPA file no. 45RNO-16-R9 and exhibits A-F. Please let me know if you have any
questions.

Thank you,
Andrew Goff

Deputy Attorney General

Department of the Attorney General
Commerce and Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1165

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidential and/or privileged information. Any review, use, disclosure, or distribution by unintended recipients is
prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original
message.
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Message

From: Prescott-Tate, Delanie D [delanie.d.prescott-tate@hawaii.gov]

Sent: 4/12/2017 9:30:45 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]
Subject: Response to EPA File No. 44RNO-16-R9 (HDOA)

Attachments: EPA Response to Earthlustice.pdf; EPA RESPONSE TO EARTHJUSTICE EXH A-G.pdf

Good afternoon,

Attached please find HDOA's response to the administrative complaint filed by Earthjustice. The exhibits are
separately attached. Paper copies will be sent via U.S. mail today.

Please let me know if there is anything else you need.
Delanie

Deputy Attorney General Delanie D. Prescott-Tate
Department of the Attorney General

Commerce & Economic Development Division
425 Queen Street

Honolulu, Hawaii 96813

(808) 586-1180

Confidentiality Wokice: This e-mail message, including any attachments, is for
the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any review, use, disclosure, or distribution by

unintended recipients is prohibited by the FElectronic Communications Privacy Act,
18 U.S.C. sections 2510-2521. 1If you are not the . intended recipient, please
contact the sender by reply e-mail and destroy all copies of the original
message.
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 4/7/2017 9:06:30 PM
To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra

[mcghee.debra@epa.gov]; O'Lone, Mary [OLone.Mary@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]; Miller,
Amy [Miller. Amy@epa.gov]; Grow, Richard [Grow.Richard @epa.gov]

Subject: Hawaii Title VI IP (Draft) **For Review**

Attachments: Hawaii Complaint Investigation Plan_EPA File nos. 44RNO-16-R9 and 45RNO-16-R9_4.7.17 .docx

Please review the attached draft IP. | plan to schedule a call next week to walk through the IP and discuss any potential
comments. Thanks!
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 6/14/2017 4:16:18 PM
To: Dorka, Lilian [Dorka.Lilian@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; Miller, Amy [Miller Amy@epa.gov];

Covington, Jeryl [Covington.Jeryl@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]; Reyes, Deldi
[Reyes.Deldi@epa.gov]; Grow, Richard [Grow.Richard@epa.gov]; Grisier, Mary [Grisier.Mary@epa.gov]; O'Lone,
Mary [OLone.Mary@epa.gov]; Garnett, Desean [Garnett.Desean@epa.gov]
Subject: **Draft Questions For Review** Hawaii Title VI Complaint Draft Interview Questions for Complainant
Attachments: Hawaii Title VI Complaint Draft Interview Questions for Complainant 6.14.17.docx

Please review the attached draft questions and provide any comments or additional questions by Monday, 6/19. Please
call me if you have any questions. Thanks!

202-564-0727
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Delivery Report

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 3/21/2017 5:43:55 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Read: Hawaii Title VI Complaints Early Case Planning

Your message

To: Martinez, Brittany
Subject: Accepted: Hawaii Title VI Complaints Early Case Planning
Sent: 3/21/2017 5:16:39 PM

was read 3/21/2017
on 5:43:20
PM

Your message
To: Martinez, Brittany
Subject: Accepted: Hawaii Title VI Complaints Early Case Planning
Sent: Tuesday, March 21, 2017 1:16:39 PM (UTC-05:00) Eastern Time (US & Canada)

was read on Tuesday, March 21, 2017 1:43:20 PM (UTC-05:00) Eastern Time (US & Canada).
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Message

From: Temple, Kurt [Temple. Kurt@epa.gov]

Sent: 3/8/2017 5:51:04 PM

To: OGC Immediate Office Support [OGCFrontOfficeSupportStaff@epa.gov]

cC: Dorka, Lilian [Dorka.Lilian@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]; Harrison, Brenda

[Harrison.Brenda@epa.gov]; Martinez, Brittany [Martinez.Brittany@epa.gov]; Peterson, Samuel
[Peterson.Samuel@epa.gov]; Stein, Jonathan [Stein.Jonathan@epa.gov]; Khan, Zahra [Khan.Zahra@epa.gov];
Covington, Jeryl [Covington . Jeryl@epa.gov]; Farrell, Ericka [Farrell.Ericka@epa.gov]; Nieves-Munoz, Waleska
[Nieves-Munoz.Waleska@epa.gov]; Keeler, Katsumi [Keeler.Katsumi@epa.gov]

Subject: ECRCO - KSM Briefing Document 3-8-2017

Attachments: KSM Briefing Document 3-8-2017.docx

Hello: Here is ECRCO’s briefing document for Kevin Minoli’s briefing binder for his March 9, 2017 meeting with
ECRCO. Please let us know if you need additional information.

Thanks, Kurt

Kurt T. Temple

Senior Advisor

External Civil Rights Compliance Office
EPA Office of General Counsel

1200 Pennsylvania Avenue, NW

Room 2524B

Washington, D.C. 20460
202-564-7299
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Message

From: Martinez, Brittany [Martinez.Brittany@epa.gov]
Sent: 5/23/2017 12:45:14 PM
To: Dorka, Lilian [Dorka.Lilian@epa.gov]; O'Lone, Mary [Clone.Mary@epa.gov]; Wilson, Adam [wilson.adam@epa.gov];

Covington, Jeryl [Covington.Jeryl@epa.gov]; Temple, Kurt [Temple. Kurt@epa.gov]; McGhee, Debra
[mcghee.debra@epa.gov]
Subject: FW: Former DuPont Worker Claims Retaliation For Pesticide Complaints

From: Miller, Amy

Sent: Monday, May 22, 2017 3:48 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>; Grow, Richard <Grow.Richard@epa.gov>; Garnett, Desean
<Garnett.Desean@epa.gov>; Reyes, Deldi <Reyes.Deldi@epa.gov>

Subject: FW: Former DuPont Worker Claims Retaliation For Pesticide Complaints

See 3" paragraph at bottom

Amy C. Miller

Chief of Staff

Office of Regional Administrator

U.S. Environmental Protection Agency, Region IX
(415)947-4198

miiller amy@ena. gov

From: Higuchi, Dean

Sent: Monday, May 22, 2017 12:33 PM

To: Miller, Amy <Biiller Amy@epa.gov>; McWhorter, Scott <mowhorier.scott@epa.zov>; Kahakui, Kahi
<Kahskul Kahi@ena zov>; Yukumoto, Jan <yukumotodan@ena sov>

Subject: Former DuPont Worker Claims Retaliation For Pesticide Complaints

hito:/feww civilbestorg/ 2007705 former-dupont-ploneser-worker-claims-retaliation-for-pesticide-complaintzy/

Former DuPont Worker Claims Retaliation For Pesticide Complaints

A woman files suit saying she lost her job after repeatedly reporting misuse of pesticides on the company’s North
Shore farm.

By Anita Hofschneider / Honolulu Civil Beat, 5/22/17

A former employee of DuPont Pioneer on Oahu is suing the company, claiming she was retaliated against for raising
concerns about its use of pesticides.

According to her complaint filed Friday, Shannell Grilho started working full-time for DuPont Pioneer on the North Shore

of Oahu in December 2013. That’s when she was asked to start applying herbicides including Roundup, Liberty and
Honcho.

“During the applications of herbicides, the PLAINTIFF (and other DUPONT PIONEER employees) was exposed to
considerable amounts of air-born herbicide that covered her clothes, skin, eyes, and face, and which she ingested and
inhaled because of the method of application,” the complaint says.

View of fields near Pioneer Hi-Bred International Inc. for Anita's story. 13 jan 2015. photograph Cory lum/Civil Beat

ED_003057A_00005891-00001





The complaint says Grilho requested training and personal protective equipment but her request was denied. During
safety meetings, she was told to stay 500 feet away from boom sprayers and to move away if she smelled the chemical,
she said.

But Grilho’s complaint alleges her supervisor reprimanded her when she tried to follow those safety instructions. Her
supervisor allegedly ordered Gritho to “remain working in the shade-house when the boom sprayers came closer than
500’ and when she could smell the chemicals drift into her work area.”

The complaint says Grilho was told not to use two-way radios to discuss her concerns about the herbicides. Her
supervisor allegedly ordered Gritho “to contact him directly by telephone so that others would not hear the
conversation about PLAINTIFF's safety concerns.”

The complaint says Grilho reported her boss and was transferred to different work that was more physically demanding.
A new supervisor allegedly required Grilho to work “in even closer proximity to the boom sprayers.

“PLAINTIFF could smell and feel the spray from the boom sprayers as it settled on and around her,” the complaint states.
Grilho was allegedly forced “to work in areas that were supposed to be evacuated because hazardous chemicals had
been applied to the area in the past 24-hours.”

Gate adjacent to Waialua High School with road leading to Pioneer Hi-Bred International Inc. for Anita's story. 13 jan
2015. photograph Cory lum/Civil Beat

The complaint says Grilho continued to report the perceived safety violations and was told to stop doing so. Eventually
she and her husband both lost their jobs with the company.

A spokeswoman for DuPont Pioneer declined to comment on the lawsuit.

The suit could fuel concerns about the seed industry’s use of pesticides on genetically modified crops and their potential
effects on public health and the environment.

Residents of West Kauai reached settlements last year with DuPont Pioneer for property damage caused by dust blown
from the company’s fields.

The U.S. Environmental Protection Agency is investigating a complaint by Earthjustice that the seed industry’s
application of pesticides on agricultural fields disproportionately harms Native Hawaiians.

The EPA sought to fine Syngenta Seeds $4.8 million after several Kauai employees were sickened by exposure to
chlorpyrifos in January 2016. The federal agency is also investigating separate incidents involving alleged misuse of
pesticides by Monsanto and Syngenta Seeds in Hawaii.

The seed industry has successfully staved off efforts to increase state pesticide regulations. Hawaii lawmakers rejected
calls from environmental activists this year to mandate that the companies disclose what pesticides they apply, where
and in what amounts.

Thanks!

Dean Higuchi

Press Officer/Congressional Liaison/Public Affairs
US EPA, Region 9, Hawaii Office

higuchi dean@epa.sov

808-541-2711
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Message

From: Goff, Andrew D [andrew.d.goff@hawaii.gov]

Sent: 7/18/2019 9:57:14 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Apologies Lilian, | was involved in an accident that required medical attention and have been out of the office for a
week. | have not heard of a board meeting being scheduled yet. They are normally at the end of the month, so | expect
the notices will go out next week. [ will follow up with my client and let you know when | have an answer.

Thank you,

Andrew

From: Dorka, Lilian <Dorka.Lilian@epa.gov>

Sent: Wednesday, July 17, 2019 4:23 AM

To: Goff, Andrew D <andrew.d.goff@hawaii.gov>

Cc: Covington, Jeryl <Covington.Jeryl@epa.gov>; Rhines, Dale <rhines.dale@epa.gov>; Wilson, Adam
<wilson.adam@epa.gov>; Garnett, Desean <Garnett.Desean@epa.gov>; Rhodes, Julia <Rhodes.Julia@epa.gov>;
Robinson, Brittany <Robinson.Brittany@epa.gov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Importance: High

Hello Andrew, | am concerned about the lag in movement on this case. | have not heard back from
you and it has been three weeks. Has a meeting with the Board been set?

Thanks for your help, Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Tuesday, July 2, 2019 6:50 AM

To: Goff, Andrew D <andrew.d.goff@hawall.sov>

Cc: Covington, Jeryl <Covington eryi@epa, zov>; Rhines, Dale <rhines.dale@epa gov>; Wilson, Adam
<wilsonadam@epagov>; Garnett, Desean <Garnstt Desean@epa.gov>; Rhodes, Julia <Rhodes julia@epa.zov>
Subject: Re: Draft informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Thanks. Please let me know ASAP when the meeting is scheduled as | will need to share that early next week. Lilian

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office
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202-695-9888 - Cell

Onlul 1, 2019, at 11:18 PM, Goff, Andrew D <andrew.d soff@hawail.gov> wrote:

Lilian,

Sorry | was unable to update you before | went out of town. | presented and explained the draft at the
June 12 board meeting. The board barely had quorum at that time, so a final decision was deferred until
the full board could be present. There may be some questions regarding how the ADC agreement would
interplay with the DOA agreement, but | think the board will be agreeable to accepting the terms. | will
finalize the draft and put it on the next agenda for decision making. I'll let you know when the meeting
is set.

Thank you,

Andrew

From: Dorka, Lilian <Dorka Lillanf@epa zov>

Sent: Wednesday, June 26, 2019 4:39 AM

To: Goff, Andrew D <andrew.d.soff@hawaiigov>

Cc: Covington, leryl <Covingtornervi@epa.gov>; Rhines, Dale <rhines dale@epa.goy>; Wilson, Adam
<wilson.adam@epa.gov>; Garnett, Desean <Garnett Desean®@ena.gov>; Rhodes, Julia

<Bhodes julla@ena.gow>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Importance: High

Hello Andrew, | am following up with you as you said you would present the draft
agreement to your board on June 12 and that you would follow up with me to let me
know the outcome. Today marks two weeks from that date. Could you please provide
an update on the status of the Informal Resolution Agreement as soon as

possible? Thanks for your help. Lilian

Lilian Sotclongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Friday, May 31, 2019 5:20 PM

To: Goff, Andrew D <gndrew. d soff@hawailigow>

Cc: Covington, Jeryl <Covingtor Jeryi@epa.gzov>; Rhines, Dale <rhines. dale@epa.gov>; Wilson, Adam
<wilson.adam@epa.goy>; Garnett, Desean <Garneti Deseani®ena.gov>; Rhodes, Julia

<Bhodes Julis@epa.gov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Hi Andrew,
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Just wanted to let you know that Resolution Letter and Agreement (attached) for HDOA
was issued yesterday so that case has now been resolved. Thought you might want to
have this in anticipation of your meeting with the ADC Board. Thanks!

Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Wednesday, May 29, 2019 9:57 PM

To: Goff, Andrew D <andrew.d.goff@hawall.sov>

Cc: Covington, Jeryl <Covington eryi@epa, zov>; Rhines, Dale <rhines.dale@epa gov>; Wilson, Adam
<wilson.adam@epagov>; Garnett, Desean <Garnett.Desean@epa.zov>; Rhodes, Julia

<Bhodes. Julila@epa.gov>

Subject: Re: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9

Thanks for the update Andrew.

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On May 29, 2019, at 8:32 PM, Goff, Andrew D <andrew. d.goff@hawail. zov> wrote:

Lilian,

The judge took the case under advisement, no word on when he will issue an opinion. |
have the EPA MOU on the agenda for the June 12* ADC Board meeting. | will let you
know outcomes as they come.

From: Dorka, Lilian <Dorka Lillanf@epa zov>

Sent: Thursday, May 23, 2019 3:56 PM

To: Goff, Andrew D <andrew.d.soff@hawaiigov>

Cc: Covington, leryl <Covingtonervi@epa.gov>; Rhines, Dale <rhines dale@epa.gov>;
Wilson, Adam <wilson. adamiBena. goy>; Garnett, Desean <Garnstt Desean@ena.gov>;
Rhodes, Julia <Bhodes luliaflena zow>

Subject: Re: Draft Informal Resolution Agreement for EPA Complaint No. 45RNO-16-R9
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Thanks for the update Andrew. Can you please update me again next week re Board
hearing, that to confirm you will be able bring the agreement before them and a firm
date? Thanks so much!

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On May 23, 2019, at 6:50 PM, Goff, Andrew D <andrew.d gsoff@hawail.zov> wrote:

Lilian,

We are in the process of setting a date for my client’s board meeting in
mid-June. | plan on presenting the agreement to the board for
feedback. | will also be speaking with DOA regarding the possibility of
an agreement to use their coordinator when the time comes.

We had the hearing on Earthjustice’s other lawsuit yesterday. The
judge took it under advisement, so | will let you know when a decision
comes out.

Thank you,

Andrew

From: Dorka, Lilian <Ciorka Lilan@epagov>

Sent: Wednesday, May 15, 2019 11:46 AM

To: Goff, Andrew D <andrew.d.goff@hawail gov>

Cc: Covington, Jeryl <Covington. Jeryl@epa.gov>; Rhines, Dale
<rhines.dale@epa.zov>; Wilson, Adam <wilson.adam@epa.gow>;
Garnett, Desean <Garnett Dessan@epa.gov>; Rhodes, Julia
<Bhodes Julia@epa, gov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint
No. 45RNO-16-R9

Importance: High

Hi Andrew,

Checking back as | have not heard from you re the draft |
sent you on May 9. Do you have any thoughts on

this? Have you been able to speak to your client about
it? Thanks!

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
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Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Thursday, May 9, 2019 6:08 PM

To: 'Goff, Andrew D' <andrew. d.sofi@hawaligov>

Cc: Covington, leryl <Covingtornervi@epa.gov>; Rhines, Dale
<rhines.dale@ena. sov>; Wilson, Adam <wilson.adam@eps.gov>;
Garnett, Desean <Garnett. Dessan@epa.pov>

Subject: RE: Draft informal Resolution Agreement for EPA Complaint
No. 45RNO-16-R9

Importance: High

Hi Andrew, please take a look at the attached which has a
revised FN 3 per our conversation this afternoon. Please
send us back your revisions so that we can put the
document in final draft and you can present it to your Board
ASAP. (You stated you would request a meeting with the
Board in early June, 2019 to present the draft

agreement.) Thanks and please let me know if you have
any questions. Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Dorka, Lilian

Sent: Thursday, May 9, 2019 12:30 PM

To: 'Goff, Andrew D' <andrew. d.gofi@ hawaii govs

Cc: Covington, Jeryl <Covingtorn Jeryl@epa.zov>; Rhines, Dale
<rhines.dale@epa.gov>; Wilson, Adam <wilson.adam@spagov>;
Garnett, Desean <Garnett. Desean@ena. gov>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint
No. 45RNO-16-R9

Hi Andrew — in anticipation of our meeting later today,
wanted to share the attached as an option for
resolution. Look forward to discussing this later.

Thanks! Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell
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From: Goff, Andrew D <andrew.d.soff@hawailgowy>

Sent: Thursday, May 2, 2019 9:40 PM

To: Dorka, Lilian <Dorka. Lilian@epa.gou>

Cc: Covington, Jeryl <Covington eryl@epa gov>; Rhines, Dale
<rhines. dale@epa.gov>; Wilson, Adam <wilson.adam@ena. gov>;
Garnett, Desean <Garnett Desean@epa.govd>

Subject: RE: Draft Informal Resolution Agreement for EPA Complaint
No. 45RNO-16-R9

Wednesday or Thursday would work for me. Thank you,

The hearing on our motions was pushed out to May 22. Hopefully we
will know a decision then or shortly after,

From: Dorka, Lilian [inzilio:Dorka. Lillan@ ena . gov]

Sent: Thursday, May 02, 2019 3:10 PM

To: Goff, Andrew D <gndrew. d.soff@hawaiigov>

Cc: Covington, leryl <Covingtor lervi@epa.gov>; Rhines, Dale
<rhines. dalei@epa.gov>; Wilson, Adam <wilson.adam@ena.gov>;
Garnett, Desean <Garnsit. Desean@epa.pov>

Subject: Re: Draft Informal Resolution Agreement for EPA Complaint
No. 45RNO-16-R9

Thanks Andrew. | will be on work-related travel early next week and
back in the office on Wednesday. | will ask Jeryl to see if she can set up
a call fo next Wednesday or Thursday (late afternoon for us).

Also, forgot to ask before, any decision yet on the litigation?
Thanks! Lilian
Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On May 2, 2018, at 8:51 PM, Goff, Andrew D
<andrew.d.polfi@hawailsov> wrote:

Thanks Lillian, we are still reviewing the situation. At
this time, it looks like ADC will definitely have more than
15 emplovees, although the timing of when they will be
hired is still being worked out. We are talking with DOA
on the hiring process and ADC s options should they
need to adopt their own discrimination complaint
procaedures. | will not know more than that until the
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hiring process is worked out, but would be opento a
phone conference if you'd like to discuss available
options from your end. | can be available next week
from Tuesday on.

Thanks,
andrew

From: Dorka, Lilian [mailto:Dorka Lilian@sna. sov]
Sent: Thursday, May 02, 2019 10:46 AM

To: Goff, Andrew D <andrew.d.goff@hawall.sov>
Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Hi Andrew,

I'm following up on our call on April 161, At
that time you informed me that there was
pending HI legislative action that could affect
your organization, its budget and its human
resources and, thus, the Draft Informal
Resolution Agreement. In light of this, you
asked that we postpone going forward with the
draft Agreement (your presenting it to the
Board, etc.) until May. We agreed to touch
base by April 30" so that you could update me
on your situation. I'm hoping you can provide
an update today or tomorrow? Thanks!

Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Goff, Andrew D <andrew.d.soff@hawailgowy>
Sent: Thursday, April 11, 2019 4:55 PM

To: Dorka, Lilian <Dorka. Lilian@epa.gou>

Cc¢: Rhines, Dale <rhinss.dale@epa.gov>; Temple, Kurt
<tTemple Kurt@epa.gov>; Covington, Jeryl
<CovingtonJeryl@epa.gov>; Wilson, Adam
<wilzonadam@epa.goy>,; Garnett, Desean

<Garnett. Desean@ena,gov>; Grisier, Mary

<Grisier Marv@epa.gov>; TenBrook, Patti
<fenBrook Patti®epa.gov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Lilian,
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Based on our conversation the other day, these sdits
are acceptable. | have not been able to substantively
speak to my client on the issues, but anticipate doing so
before the end of the week. The next board mesting is
set for April 24, 2019, Given the board members’
schedules and notice requirements, it is unlikely that
can be moved forward. Please let me know if you have
any other guestions,

Thank you,

Andrew

From: Dorka, Lilian [mailio:Dorka. Lillan@ ena.eov]
Sent: Tuesday, April 09, 2019 12:26 PM

To: Goff, Andrew D <andrew.d.soff@hawaiigov>

Cc: Rhines, Dale <rhines.dale@epa.gov>; Temple, Kurt
<femple. kurt®@epa.gov>; Covington, Jeryl
<Covingtonend@epa.pov>; Wilson, Adam
<wilson.adam@epa.gov>; Garnett, Desean

<Garnetl Dessan@epa.zov>; MARY GRISIER
<Grisier.Mary@epa.gov>; TenBrook, Patti
<TenBrook. Patti@epa.gov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

importance: High

Hi Andrew,

Thanks for the call today! Attached, please
find a redlined Agreement incorporating the
edits/additions we discussed today. | would
appreciate it if you could let me know by COB
tomorrow whether you agree with the edits so
that | can send you a new clean version that
you can present to your client. If you want to
make additional edits of your own, please go
ahead and send those to me and we can have
a follow up conversation if needed.

Thanks! Lilian

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
202-564-9649 - Office

202-695-9888 - Cell

From: Goff, Andrew D <andrew.d.goff@hawailgow>
Sent: Thursday, April 4, 2019 2:32 PM
To: Dorka, Lilian <Dorka. Lilian@epa.gov>
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Cc: Rhines, Dale <rhines.dale@epa.zov>; Temple, Kurt
<Fernple Kurt@epa.gov>; Covington, Jeryl
<CovingtonJeryifepa gsov>; Wilson, Adam
<wilson.adam@epa.gov>

Subject: RE: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

That works. Thank you.

From: Dorka, Lilian [mailto:Dorka Lilian@sna. sov]
Sent: Thursday, April 04, 2019 12:18 AM

To: Goff, Andrew D <andrew.d.goff@hawall.sov>

Cc: Rhines, Dale <rhines.dale@epa.gov>; Temple, Kurt
<Temple. Kurt@epa.gov>; Covington, Jeryl
<Cowingtonervi@epa.gov>; Wilson, Adam
<wilson.adam@epa.gov>

Subject: Re: Draft Informal Resolution Agreement for
EPA Complaint No. 45RNO-16-R9

Ok Andrew | will reschedule. How about Tuesday 9-10
your time?

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On Apr 3, 2019, at 9:47 PM, Goff, Andrew D
<andrew.d.goff@hawall.gov> wrote:

Lilian,

Actually, next Tuesday would be hetter
for me f we could push tomormrow’s
meeting. | have a deadline | need o
meet and will not be able to get any
effective update from my client by
tomorrow. Thanks.

From: Dorka, Lilian

[mailto:Dorka Lillan®epa.gov]

Sent: Wednesday, April 03, 2019 3:46
PM

To: Goff, Andrew D
<zrdrew.d.goff@hawaii.eov>

Cc: Rhines, Dale
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<rhines.dale@epa.gov>; Temple, Kurt
<Temple. Kurt@epa.gov>; Covington,
Jeryl <CovinglonJervi®@ena.gov>;
Wilson, Adam <wilson.adam@epa.gov>
Subject: Re: Draft Informal Resolution
Agreement for EPA Complaint No.
45RNO-16-R9

Hi Andrew, | had forgotten that we
scheduled a call with you for tomorrow.
| think it would be great if we could
touch base tomorrow so that we can
walk through the agreement, explain
what’s there and answer any questions.
We can meet again next Tuesday if
needed. Thanks! Lilian

Sent from my iPhone

Lilian Sotolongo Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

US EPA

202-564-9649 - Office

202-695-9888 - Cell

On Apr 3, 2019, at 6:45 PM, Dorka,
Lilian <Dorka Lillan@epa.sov> wrote:

Hello Andrew,

Thanks Andrew for
a very productive
call last

Thursday. Attached
, as promised, is a
draft Informal
Resolution
Agreement for your
review. | think it
addresses each of
our concerns and
would serve to
resolve this
complaint in the
most effective and
efficient manner.

We expect to sign
an agreement with
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HDOA next week to
resolve Complaint
No. 44RNO-16-
R9. | know that we
share an interest in
signing the
agreement with
ADC as soon as
possible. It would
be ideal to be able
to resolve both
complaints
simultaneously if at
all possible. Could
you let me know
please when would
be the soonest the
ADC Board could
consider this
matter?

Finally, | have
asked Jeryl to
schedule a call with
you for next
Tuesday, 4/9 so
that we can discuss
the draft agreement
and next steps. Are
you available 9-10
amor 10-11 am
your time (3-4 or 4-
5 our time)?

Please don’t
hesitate to call me if
you have any
questions. Thanks
very much and |
look forward to
speaking with you
soon.

Lilian

Lilian Sotolongo Dorka,
Director

External Civil Rights
Compliance Office
Office of General
Counsel

U.S. Environmental
Protection Agency

ED_003057A_00005897-00011





202-564-9649 - Office
202-695-9888 - Cell

<2019.04.03 DRAFT
Informal Resolution
Agreement 45RNO-
16-R9 (HI ADC)
CLEAN.docx>
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Message

From:
Sent:
To:

Subject:

Martinez, Brittany [Martinez.Brittany@epa.gov]

5/23/2017 12:29:53 PM

Dorka, Lilian [Dorka.Lilian@epa.gov]; Wilson, Adam [wilson.adam@epa.gov]; Covington, Jeryl
[Covington.Jeryl@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov]; McGhee, Debra [mcghee.debra@epa.gov]
FW: Kauai healthcare leaders ask Ige to ban pesticide

From: Miller, Amy

Sent: Monday, May 22, 2017 6:21 PM

To: Martinez, Brittany <Martinez.Brittany@epa.gov>

Cc: Garnett, Desean <Garnett.Desean@epa.gov>; Grow, Richard <Grow.Richard@epa.gov>; Reyes, Deldi
<Reyes.Deldi@epa.gov>

Subject: FW: Kauai healthcare leaders ask Ige to ban pesticide

Amy C. Miller
Chief of Staff

Office of Regional Administrator

U.S. Environmental Protection Agency, Region IX
(415)947-4198

miller amy@ena.gov

From: Higuchi, Dean

Sent: Monday, May 22, 2017 3:15 PM

To: TenBrook, Patti <TenBrook Fattifsena.goy>; Grisier, Mary <Grisisr. Mary@epa.goy>; Miller, Amy
<Miller. AmyBepa, gov>; McWhorter, Scott <meowhorter scott@ena gov>

Subject: Kauai healthcare leaders ask Ige to ban pesticide

Kauai healthcare leaders ask Ige to ban pesticide

Kauai healthcare professionals ask Ige to ban chlorpyrifos

Posted: Monday, May 22, 2017

Jessica Else - The Garden Island

LIHUE — Seventeen healthcare professionals on Kauai are adding their voices to a request that Gov. David Ige
ban the pesticide chlorpyrifos in Hawaii.

Physicians and psychologists on Kauai signed a letter dated April 17 asking the governor to ban the chemical
from agricultural use.

Most of the health care providers signing the letter are either mental health experts or pediatricians.
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Dr. Lee Evslin, a Kauai pediatrician who has been practicing for more than 30 years, said he signed it because
he and the others believe Ige’s interest in the matter is the state’s “last hope.”

Those concerns arose when Scott Pruitt, the newly appointed head of the Environmental Protection Agency,
overrode the recommendation of the EPA’s scientific committee and backed down from banning chlorpyrifos.

Concerns compounded when measures in the Hawaii Legislature aimed at banning the pesticide, as well as
buffer zone and disclosure bills, didn’t pass during the latest session.

“The science clearly shows that chlorpyrifos may cause irreversible, adverse changes to the unborn child’s
brain,” Evslin said. “The federal government is apparently not going to protect our keiki, and the state
Legislature failed to pass any meaningful legislation concerning pesticides.”

He continued: “Our last hope in this state is that the governor would take an interest and work to ban this
dangerous and toxic substance.”

As of last week, the group hadn’t heard back from Ige’s office. Ige did not respond to questions from TGI about
banning chlorpyrifos.

It’s not the first time people from Kauai have approached Ige, requesting consideration of a chlorpyrifos ban.

In March, Ige met with members of Hawaiit SEED, the group’s president Jeri Di Pietro, and a few others from
Kauai and Maui.

Their goal was to thank him for funding the state-mandated Joint-Fact Finding Report, which studied the effects
of pesticide use on Kauai’s Westside, as well as inform him of their concerns about chlorpyrifos.

Ige visited Kauai in early April, and Di Pietro was able to ask if he would ban chlorpyrifos. “He replied that he
wasn’t familiar with that insecticide,” she said.

Di Pietro said she and the members of Hawaii SEED and GMO Free Kauai “strongly support the manao of
healthcare professionals” of Kauai who reached out to Ige.

“We stand behind precaution and urge a ban on the widespread, undisclosed spraying of msecticidal
neurotoxins, like chlorpyrifos,” she said. “It is extremely harmful to children’s development, worker safety and
ecosystem habitats.”

It’s the state’s responsibility to protect the health of the residents, Di Pietro pointed out. Evslin said that’s why
he and others are reaching out as well.

“We ask that the governor take our strong concerns and recommendations into consideration,” the healthcare
providers state in their letter. “Beginning this year, chlorpyrifos should be prohibited for agricultural use in
Hawaii.”

Thanks!

Dean Higuchi

Press Officer/Congressional Liaison/Public Affairs
US EPA, Region 9, Hawaii Office
hguchi.dean®epa.gov
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808-541-2711

ED_003057A_00005900-00003






Message

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 3/3/2017 6:44:42 PM

To: Hammond, Sandra - ASCR [Sandra.Hammond@ascr.usda.gov]; Neal, Daria (CRT) [Daria.Neal@usdoj.gov]

cC: Crawford, Archie - ASCR [Archie.Crawford@ascr.usda.gov]; Moore, Bobbie -ASCR [bobbie.moore@ascr.usda.gov];

Henry, William -ASCR [William.Henry@ascr.usda.gov]; Ruiz, Carl-Martin -ASCR [Carl-Martin.Ruiz@ascr.usda.gov];
Dorka, Lilian [Dorka.Lilian@epa.gov]; Miller, Amy [Miller. Amy@epa.gov]; Temple, Kurt [Temple.Kurt@epa.gov];
Martinez, Brittany [Martinez.Brittany@epa.gov]; Lareau, Alyssa (CRT) [Alyssa.Lareau@usdoj.gov]; Wilson, Adam
[wilson.adam@epa.gov]; Banks, Denise -ASCR [Denise.Banks@ascr.usda.gov]

Subject: RE: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness
Development Corporation (ADC)

Carl-
in the drafting of the MOU/MOA, is there a USDA OGC contact we should be working with?

Thanks, Mary

Mary M. O'Lone

Civil Rights and Finance Law Office
Office of General Counsel, US EPA
1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Hammond, Sandra - ASCR [mailto:Sandra.Hammond@ascr.usda.gov]

Sent: Thursday, March 02, 2017 5:20 PM

To: Neal, Daria (CRT) <Daria.Neal@usdoj.gov>

Cc: Crawford, Archie - ASCR <Archie.Crawford@ascr.usda.gov>; Moore, Bobbie -ASCR <bobbie.moore@ascr.usda.gov>;
Henry, William -ASCR <William.Henry@ascr.usda.gov>; Ruiz, Carl-Martin -ASCR <Carl-Martin.Ruiz@ascr.usda.gov>;
Dorka, Lilian <Dorka.Lilian@epa.gov>; Miller, Amy <Miller.Amy@epa.gov>; Temple, Kurt <Temple.Kurt@epa.gov>;
Martinez, Brittany <Martinez.Brittany@epa.gov>; Lareau, Alyssa (CRT) <Alyssa.Lareau@usdoj.gov>; O'Lone, Mary
<OLone.Mary@epa.gov>; Wilson, Adam <wilson.adam@epa.gov>; Banks, Denise -ASCR <Denise.Banks@ascr.usda.gov>
Subject: Re: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness
Development Corporation (ADC)

Hello Daria
I've added Ms. Banks, who is the Deputy Director for OA. She should be included on all future meetings.
Sent from my iPhone

On Mar 2, 2017, at 5:15 PM, Neal, Daria (CRT) <Daria.Neal@@usdoj.gov> wrote:

<mime-attachment.ics>

This electronic message contains information generated by the USDA solely for the intended recipients. Any
unauthorized interception of this message or the use or disclosure of the information it contains may violate the
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law and subject the violator to civil or criminal penalties. If you believe you have received this message in error,
please notify the sender and delete the email immediately.
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Delivery Report

From: Neal, Daria (CRT) [Daria.Neal@usdoj.gov]

Sent: 3/2/2017 5:50:10 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Read: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness

Development Corporation (ADC)

Your message
To: Neal, Daria (CRT)

was read 3/2/2017
on 5:50:10
PM

Your message

To:

Subject: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness Development
Corporation (ADC)

Sent: Thursday, March 2, 2017 5:50:14 PM (UTC+00:00) Monrovia, Reykjavik

was read on Thursday, March 2, 2017 5:50:10 PM (UTC+00:00) Monrovia, Reykjavik.
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Delivery Report

From: O'Lone, Mary [OLone.Mary@epa.gov]

Sent: 3/2/2017 5:12:17 PM

To: Dorka, Lilian [Dorka.Lilian@epa.gov]

Subject: Read: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness

Development Corporation {(ADC)
importance: High

Your message

To: O'Lone, Mary; Temple, Kurt; Martinez, Brittany; Covington, Jeryl; Miller, Amy; Wilson, Adam

CC: McGhee, Debra

Subject: FW: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness
Development Corporation {(ADC)

Sent: 3/2/2017 4:41:54 PM

was read 3/2/2017
on 5:11:58
PM

Your message

To: O'Lone, Mary

Subject: FW: Earthjustice Complaint Against Hawaii Department of Agriculture (HDOA), and the Hawaii Agribusiness
Development Corporation (ADC)

Sent: Thursday, March 2, 2017 11:41:54 AM (UTC-05:00) Eastern Time (US & Canada)

was read on Thursday, March 2, 2017 12:11:58 PM (UTC-05:00) Eastern Time (US & Canada).
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